UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

2-17-2009

Smith v. Idaho Dept. of Labor Respondent's Brief
Dckt. 35651

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Smith v. Idaho Dept. of Labor Respondent's Brief Dckt. 35651" (2009). Idaho Supreme Court Records & Briefs. 2232.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/2232

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO

VERNON K. SMITH, JR.,
Employer/Appellant,
vs.
STATE OF IDAHO,
DEPARTMENT OF LABOR,

)
)
)
)
)
)

SUPREME COURT NO. 35651
BRIEF OF RESPONDENT
DEPARTMENT OF LABOR

)

FILED~ COPY

)

)
Respondent.

li8 I 3 2009

)

---------------)

supm,.. Court _Court of Appeals_

==a----'

, ...__ _.;::;En::.:.:.lere;;;;.do""nA~TSc.:.bY:c.:·

ON APPEAL FROM THE INDUSTRIAL COMMISSION
STATE OF IDAHO
JAMES F. KILE, CHAIRMAN

Vernon K. Smith, Jr.
1900 W. Main Street
Boise, ID 83 702

IDAHO DEPARTMENT OF LABOR
BY:

LAWRENCEWASDEN
ATTORNEY GENERAL
Cheryl George
Deputy Attorney General
Idaho Department of Labor
317 W. Main Street
Boise, ID 83 73 5
!SB No. 4213

IN THE SUPREME COURT OF THE STATE OF IDAHO

VERNON K. SMITH, JR.,
Employer/Appellant,

)
)

)

SUPREME COURT NO. 35651

)

vs.

)
)

STATE OF IDAHO,
DEPARTMENT OF LABOR,

)
)
)
)

Respondent.

BRIEF OF RESPONDENT
DEPARTMENTOFLABOR

---------------)
ON APPEAL FROM THE INDUSTRIAL COMMISSION
STATE OF IDAHO
JAMES F. KILE, CHAIRMAN

Vernon K. Smith, Jr.
1900 W. Main Street
Boise, ID 83702

IDAHO DEPARTMENT OF LABOR
BY:

LAWRENCE WASDEN
ATTORNEY GENERAL
Cheryl George
Deputy Attorney General
Idaho Department of Labor
317 W. Main Street
Boise, ID 83735
ISB No. 4213

TABLE OF CONTENTS
Page
TABLE OF CONTENTS .............................................................................................................. i
TABLE OF CASES AND AUTHORITIES ............................................................................... iii
STATEMENT OF THE CASE ..................................................................................................... 1
(1)
(2)
(3)

Nature of the Case ................................................................................................. 1
Course of the Proceedings Below ......................................................................... 1
Statement of Facts ................................................................................................. 2

ISSUES ON APPEAL .................................................................................................................. 4
I. Whether there is substantial and competent evidence in the record to support
the Industrial Commission's findings that Employer's letter of appeal to the
Commission was postmarked after the expiration of the fourteen-day appeal
period and was untimely filed .......................................................................................... .4
II. Whether attorney fees should be awarded to the Idaho Department of Labor. .......... .4
STANDARD OF REVIEW ......................................................................................................... .4
ARGUMENT ................................................................................................................................ 5

I. There is substantial evidence to support the Industrial Commission's findings
that Employer's letter of appeal to the Commission was postmarked after the
expiration of the fourteen-day appeal period and was untimely filed .............................. 5
II. Idaho Department of Labor is entitled to attorney fees on appeal ............................ 10
CONCLUSION ........................................................................................................................... 10
CERTIFICATE OF MAILING ................................................................................................... 12
APPENDICES ............................................................................................................................ 13
Appendix A: Decision of Appeals Examiner. ................................................................ 13
Appendix B: Envelope containing appeal with postage meter starnp ............................ 21

BRIEF OF RESPONDENT
DEPARTMENT OF LABOR

I

Appendix C: Envelope containing appeal with U.S. postmark ..................................... 22
Appendix D: Order Dismissing Appeal by Industrial Commission .............................. 23
Appendix E: Order Denying Reconsideration by Industrial Conunission..................... 26
Appendix F: Employer's Petition for Judicial Review .................................................. 29
Appendix G: Department's Motion to Dismiss ............................................................ .39
Appendix H: Depmtment' s Motion for Sanctions ........................................................ .41
Appendix I: Department's Memorandum in Support .................................................... 43
Appendix J: District Court's Order Governing Judicial Review ................................... 53
Appendix K: Department's Motion to Stay Order Governing Judicial Review ............ 56
Appendix L: District Court's Order to Stay Order Governing Judicial Review ............ 58
Appendix M: Stipulation to Dismiss Petition for Judicial Review ................................. 60
Appendix N: District Court's Order Dismissing Petition ..............................................62
Appendix 0: Industrial Commission's Rules of Appellate Practice and Procedure ..... 64
Appendix P: United States Postal Service Domestic Mail Manual ............................... 83

BRIEF OF RESPONDENT
DEPARTMENT OF LABOR

11

TABLE OF CASES AND AUTHORITIES

F ouste v. Department Of Employment, 97 Idaho 162, 540 P.2d 1341 (197 5) ......................... 6, 10
Hoffman v. Unemployment Compensation Board of Review, 34 Pa.Cmwlth. 20, 382 A. 2d
797 (1978) ......................................................................................................................... 9
Hughen v. Highland Estates, 137 Idaho 349, 351, 48 P.3d 1238, 1240 (2002) ........................... 5
In Re Dominy, 116 Idaho 727, 779 P.2d 402 (1989) ................................................................. 7,8
Lin v. Unemployment Compensation Board, 558 Pa. 94, 735 A.2d 697 (1999) ........................... 8
Macaw v. Oregon Short Line R. Co., 49 Idaho 151, 286 P. 606, 608 (1930) .............................. 9
Moore v. Melaleuca, 137 Idaho 23, 43 P.3d 782 (2002) ..................................................... 5,6,7,8
Peterson v. Parry, 92 Idaho 647,448 P.2d 653 (1968) ................................................................9
Pimley v. Best Values, Inc., 132 Idaho 432, 974 P.2d 78 (1999) .................................................. 4
Ryan v. Beisner, 123 Idaho 42, 844 P.2d 24 (Ct. App. 1992) ....................................................... 9
Striebeck v. Employment Security Agency, 83 Idaho 531,366 P.2d 589 (1961) .......................... 6
Uhl v. Ballard Medical Products, Inc., 138 Idaho 653, 67 P.3d 1265 (2003) .............................. 5
Welch v. Del Monte Corp., 128 Idaho 513,915 P.2d 1371 (1996) ............................................... 6
Constitutional Provisions and Statutes
Idaho Constitution, Article V § 9 ................................................................................................. .4
Idaho Appellate Rule 41 ............................................................................................................. 10
Idaho Code§ 72-508 ..................................................................................................................... 5
Idaho Code§§ 72-1301 et seq. (Employment Security Law) .................................................... 2,5
Idaho Code§ 72-1349 ...................................................................................................................3
Idaho Code § 72-1361 .................................................................................................................. .4
Idaho Code§ 72-1368 ................................................................................................................... 5

BRJEF OF RESPONDENT
DEPARTMENT OF LABOR

iii

Idaho Code§ 12-117 ................................................................................................................... 10
39 u.s.c. § 401(2) ........................................................................................................................ 8

•

Administrative Rules
Industrial Commission's Rules of Appellate Practice and Procedure under the Idaho
Employment Security Law (as amended February 1, 2001), Rules 1-3 ........................ 5,6
United States Postal Service Domestic Mail Manual Rule 604 .................................................... 8
39 C.F.R. 111.l (2007) ................................................................................................................ 8
39 C.F.R. 111.2 (2007) ................................................................................................................ 8
39 C.F.R. 501.l (2007) ................................................................................................................ 8

BRIEF OF RESPONDENT
DEPARTMENT OF LABOR

iv

STATEMENT OF THE CASE

(1)

Nature of the Case:
Vernon K. Smith (Employer) appealed orders of the Industrial Commission

(Commission) dismissing the appeal and denying reconsideration. The Commission
dismissed the appeal and denied reconsideration because it concluded Employer failed to
file a timely appeal of the decision issued by the Appeals Examiner for the Idaho
Department of Labor Appeals Bureau (Appeals Bureau).
(2)

Course of the Proceedings Below:
There were two determinations issued by the Idaho Department of Labor

(Department), however, only the determination for Employer's willful failure to file a
fourth quarter 2007 Idaho Employer's Quarterly Unemployment Insurance Tax Report is
at issue.
On March 7, 2007, the Department issued a determination and assessed penalties
for the Employer's willful failure to file a fourth quarter 2007 Idaho Employer's
Quarterly Unemployment Insurance Tax Report. Exhibit 4, pp. 1-2. April 3, 2008,
Employer filed an appeal of this determination and penalty assessment for the fourth
quarter. Exhibit 6, pp. 1-4. On May 1, 2008, the Appeals Examiner issued a written
decision affirming the Department's determination and informed Employer of his right to
appeal to the Commission, clearly stating the last day to appeal as May 15, 2008. R. p. 6
(Appendix A).
On May 16, 2008, the Commission received a facsimile transmission from
Employer appealing the Appeals Examiner's decision. R. p. 9. On May 28, 2008, the
Commission received Employer's letter with a United States Postal Service postmark of
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May 20, 2008, appealing the Appeals Examiner's decision. R. p. 12. On June 5, 2008,
the Commission issued an Order Dismissing Appeal on the basis that the request for
appeal was untimely. R. pp. 19-21 (Appendix D). On June 25, 2008, Employer filed a
Motion for Reconsideration. R. pp. 22-23. On July 25, 2008, the Commission issued an
Order Denying Reconsideration. R. pp. 28-30 (Appendix E). The Commission found
that it lacked jurisdiction to consider the merits of Employer's appeal. R. pp. 28-30
(Appendix E).
On August 14, 2008, Employer filed a Petition for Judicial Review with the
District Court in Ada County, Case No. CVOC 2008-15172. (Appendix F). On August
21, 2008, the Department filed with the District Court a Motion to Dismiss (Appendix
G), a Motion for Rule 11 Sanctions (Appendix H) and a Memorandum in Support of the
motions. (Appendix I). On August 20, 2008, the District Court issued an Order
Governing Judicial Review. (Appendix J). On August 28, 2008, the Department filed a
Motion to Stay the District Court's Order Governing Judicial Review. (Appendix K). On
September 2, 2008, the District Court stayed the Order Governing Judicial Review.
(Appendix L). On September 4, 2008, a Stipulation to Dismiss Petition for Judicial
Review was submitted by the parties. (Appendix M). On September 4, 2008, Employer
then filed a Notice of Appeal to this Court. R. pp. 31-34. On September 8, 2008, an
Order Dismissing the Petition for Judicial Review was issued. (Appendix N).
(3)

Statement of Facts:
The Department administers the provisions of Idaho's Employment Security Law.

(Idaho Code § 72-1301 et seq.)

The Employment Security Law requires covered

employers to file and pay employment security contributions to the Department.
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Idaho Code § 72-1349. The Department issued a written determination and assessed
penalties against Employer because he failed to timely file his fourth quarter 2007 report.
Exhibit 4, pp. 1-2. The Department's Determination of Employer's Civil Penalty, mailed
on March 7, 2008, was timely appealed to the Appeals Bureau. Exhibit 6, pp. 1-4.
On May 1, 2008, the Appeals Bureau issued a written decision affirming the
Department's determination and informed Employer of his right to appeal to the
Commission. Under the section entitled "APPEAL RIGHTS," directly underneath the
date of mailing and last day to appeal, the decision stated: "You have FOURTEEN (14)
DAYS FROM THE DATE OF MAILING to file a written appeal with the Idaho
Industrial Commission." (Emphasis in original). R. p. 6 (Appendix A). The decision
stipulated that the appeal must be taken, faxed, or mailed to the Commission, and listed
the street address, mailing address, and fax number for the Commission.

R. p. 6

(Appendix A). The decision then stated:

If the appeal is mailed, it must be postmarked no later than the
last day to appeal. An appeal filed by facsimile transmission must be
received by the Commission by 5:00 p.m., Mountain Time, on the last
day to appeal. A facsimile transmission received after 5:00 p.m. will be
deemed received by the Commission on the next business day. A late
appeal will be dismissed. (Emphasis in original). R. p. 6 (Appendix A).
Employer attempted to appeal the Appeals Bureau decision to the Commission by
both fax and mail. He faxed his appeal Jetter to the Commission on May 15, 2008, after
5:00 p.m. which was received by the Commission on May 16, 2008. R. p. 9. On May
28, 2008, the Commission received Employer's Jetter appealing the Appeals Examiner's
decision. R. p. 12. The envelope carrying this letter was marked with a private meter
stamp using Employer's Pitney Bowes postage meter and was dated May 15, 2008. R. p.
13 (Appendix B). The envelope was also postmarked with a United States Postal Service
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postmark dated May 20, 2008, from zip code 17777 at Watsontown, Pennsylvania. R. p.
14 (Appendix C). An affidavit of John M. Gibson, dated June 25, 2008, accompanied
Employer's Motion for Reconsideration. R. pp. 24-26.
The Commission's Order Dismissing Appeal cited Employer's failure to file a
timely appeal because the appeal was transmitted to the Commission via facsimile after
5:00 p.m. on the last day for filing an appeal. R. pp. 19-21 (Appendix D). Employer filed
a Motion for Reconsideration. R. pp. 22-23. The Commission denied the Motion for
Reconsideration due to the untimely filing of the appeal. R. pp. 28-30 (Appendix E).
ADDITIONAL ISSUES ON APPEAL

I.
Whether there is substantial and competent evidence in the record to support the
Industrial Commission's findings that Employer's letter of appeal to the Commission was
postmarked after the expiration of the fourteen-day appeal period and was untimely filed.

IL
Whether attorney fees should be awarded to the Idaho Department of Labor.
STANDARD OF REVIEW
In proceedings involving tax liability under the employment security law, the
provisions of the Idaho administrative procedure act, chapter 52, title 67, Idaho Code,
regarding contested cases and judicial review of contested cases, are not applicable.
Idaho Code§ 72-1361.

In appeals from decisions of the Commission, the Supreme Court's review is
limited to questions of law. Idaho Const. Art. V, § 9; Pimley v. Best Values, Inc., 132
Idaho 432,434, 974 P.2d 78, 80 (1999). The factual findings of the Commission will be
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upheld provided they are supported by substantial and competent evidence.

Uhl v.

Ballard Medical Products, Inc., 138 Idaho 653, 657, 67 P.3d 1265, 1269 (2003).

"Substantial and competent evidence is relevant evidence that a reasonable mind might
accept to support a conclusion." Id. The Commission's conclusions regarding credibility
and weight of the evidence will not be disturbed unless the conclusions are clearly
erroneous. Hughen v. Highland Estates, 137 Idaho 349, 351, 48 P.3d 1238, 1240 (2002).
The Supreme Court has considered it a finding of fact as to whether an appeal was timely
filed under the Employment Security Law, and has looked to whether there were
sufficient facts in the record to support the Commission's determination of the issue.
Moore v. Melaleuca, 137 Idaho 23, 26-28, 43 P.3d 782, 785-787 (2002).

ARGUMENT
I.

There is substantial evidence to support the Industrial Commission's findings that
Employer's letter of appeal to the Commission was postmarked after the expiration of the
fourteen-day appeal period and was untimely filed.
The decision of the Appeals Examiner shall be final unless within fourteen days
after service of the decision an interested party files with the Commission a claim for
review of the decision. Idaho Code § 72-1368(6). Pursuant to the authority granted the
Commission under Idaho Code §§ 72-508 and 72-1368(7), the Commission adopted rules
of appellate practice and procedure under the Employment Security Law, Idaho Code §§
72-1301 et seq. (Appendix 0). Rule 3(B) of the Commission's rules on the timeliness of
appeals to the Commission provides: "The appeal must be filed within fourteen (14) days
of the service by mail or otherwise of a final decision of the appeals examiner. An appeal
not filed within such time will be dismissed as untimely."
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Rule 2(D) of the

Commission's rules defines the "filing" of a document as personally delivering it,
mailing it, or transmitting it by facsimile to the Commission. The rule provides that if the
document is mailed, "the appeal shall be deemed to be filed on the date of mailing as
determined by the postmark on the envelope containing the appeal." (Appendix 0).
The statutory requirements governing the right of appeal under the Employment
Security Law are mandatory and jurisdictional. Moore, 137 Idaho at 26, 43 P.3d at 785;
Welch v. Del Monte Corp., 128 Idaho 513,515, 915 P.2d 1371, 1373 (1996); Striebeck v.
Employment Security Agency, 83 Idaho 531,537,366 P.2d 589,592 (1961). A party who

fails to appeal a decision within fourteen days after notice loses the right to have the
decision reviewed. Fouste v. Department of Employment, 97 Idaho 162, 168, 540 P.2d
1341, 1347 (1975). Unless an appeal is filed within fourteen days of the date of mailing
of the notice of the decision, the Commission is without jurisdiction to hear an appeal
beyond that time. Welch, 128 Idaho at 516, 915 P.2d at 1374.
The record reflects that notice of the Appeals Examiner's decision was mailed to
Employer on May 1, 2008. R. pp. 2-8 (Appendix A). Employer had until May 15, 2008,
to file an appeal with the Commission. Employer attempted to file his appeal by fax and
by mail. The time stamp on the face of the appeal letter established that Employer
commenced facsimile transmission of his appeal at 5:22 p.m. on May 15, 2008. R. p. 9.
This filing was determined by the Commission to have been received on May 16, 2008,
and therefore, was untimely. R. p. 20. The Commission also received Employer's appeal
by mail on May 28, 2008. R. p. 12. Pursuant to Commission rules, the postmark is
determinative of the timeliness of Employer's mailed appeal. The only postmark on the
envelope was May 20, 2008. The Commission concluded that the private meter mark of
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May 15, 2008, did not establish the time when the appeal was placed into the custody of
the United States Postal Service.
Employer suggests his appeal was delayed by error on the part of the United
States Postal Service. This same issue has been discussed by the Idaho Supreme Court in
Moore v. Melaleuca, 137 Idaho 23, 43 P.3d 782 (2002) and in In Re Dominy, 116 Idaho

727, 779 P.2d 402 (1989). In Moore, the Idaho Supreme Court discussed a claim of
postal error when the claimant alleged her appeal was delayed by postal error. Moore
testified that she was told by the post office that her appeal would be postmarked the
same day if it were received before 6:00 p.m. Moore, 137 Idaho at 25, 43 P.3d at 784.
Moore's husband testified that he took his wife to the post office at 5:30 p.m. on the last
day to appeal. In addition, Moore also offered a letter from the supervisor of the post
office branch acknowledging that Moore handed her appeal to the postal clerk at 5:35
p.m. In the letter, the supervisor also said the appeal "should have been postmarked that
day. If it wasn't, it is our error." Id. The Court found there was compelling evidence
that provided an adequate explanation for the postmarking delay.

Id.

It was the

testimony of a postal service representative that provided independent corroboration
beyond mere speculation or conjecture that afforded relief to Moore. Id.
In Dominy, the employer's attorney prepared and mailed the appeal request. The
appeal request was postmarked nine days after the last day to appeal. Dominy, 116 Idaho
at 728, 779 P.2d at 403. The employer's attorney in Dominy, like Employer in this case,
maintained that his secretary mailed the appeal thirteen days earlier. The Court found
that in Dominy there was no evidence to explain why a delay existed in the postmarking
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process in the mail service. Dominy and Moore stand for the principal that speculation as
to postal error is not enough, there must be proof.
A private meter mark is not evidence that the envelope was placed in the United
States Mail, but rather is only evidence that postage has been paid as specifically
provided in the United States Postal Service Domestic Mail Manual (DMM)1 (Appendix
P). and by federal regulations2• Employer relies on the private meter mark that appears
on the envelope as proof of timely mailing. The Employer does not, however, offer any
authority for its assertion that the private meter mark constitutes a "postmark."
The postmark made by the United States Postal Service is the only reliable indicia
of the date of mailing. Meter stamps lack the inherent reliability of an official United
States Postal Service postmark. Lin v. Unemployment Compensation Board, 558 Pa 94,
98, 735 A.2d 697, 699 (1999). The use of private postage meters to indicate the date of
mailing is fraught with unreliability. It is possible that an appeal envelope properly
stamped with a private postage meter on one day can be held for several days before it is
eventually placed into the custody of the United States Postal Service.
The Commission was concerned with the accuracy of the date of mailing of the
appeal, not the stamping of the appeal.

The Commission's rules do not recognize

stamping an appeal envelope as the initiation of the appeal. The rule recognizes only the
postmark date.

Employer argues that because the private meter marked the appeal

envelope within the appeal period, his appeal was timely filed.

1

However, Employer

The Domestic Mail Manual is a compilation of regulations adopted by the postal service under authority
granted by Congress. See 39 U.S.C. §401(2). The Domestic Mail Manual is a loose-leaf document
published and maintained by the U.S. Postal Service and incorporated by reference as part of their
regulations. 39 C.F.R. 111.1 (2007). The Domestic Mail Manual is available for examination on the
Internet at http://pe.usps.gov. 39 C.F.R. 111.2 (2007).
2
39 C.F.R. 501.1. (2007).
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cannot be permitted to bypass the rule by allowing unverifiable self-serving testimony of
the deposit of the appeal with the post office to constitute the date of filing rather than
what the rule clearly defines as the date of mailing, i.e. the postmark date. The only
postmark date on the envelope containing the appeal is May 20, 2008. To allow the
Employer to substitute a private meter mark renders the regulation meaningless and
ignores the rationale for the rule that it must be possible to determine the timeliness of
papers filed either from the face of the document or the date of receipt. The postmark is
the most reliable source from which one can determine the precise timing of the mailing
as opposed to a party's testimony. Hoffman v. Unemployment Compensation Board of
Review, 34 Pa.Cmwlth. 20, 382 A. 2d 797 (1978).

The appeal was untimely filed by mail with a United States Postal Service
postmark dated May 20, 2008. R. p. 14 (Appendix C). May 20, 2008, was the date the
United States Postal Service took custody of Employer's appeal letter for the sole
purpose of delivering it to the Commission. A decision cannot rest on speculation or
conjecture.

Peterson v. Parry, 92 Idaho 647, 652, 448 P.2d 653, 658 (1968), Ryan v.

Beisner, 123 Idaho 42, 46, 844 P.2d 24, 28 (Ct. App. 1992). Findings must be based on

law and the evidence in the case and in the absence of evidence, not on the mere
inference, conjecture or personal experience. Macaw v. Oregon Short Line R. Co., 49
Idaho 151, 286 P. 606, 608 (1930).
Employer has not presented any evidence beyond mere speculation or conjecture
that the postmark of May 20, 2008, was due to postal error. There is substantial and
competent evidence in the record to support the Commission's findings that Employer's
letter of appeal to the Commission was postmarked after the expiration of the fourteen-
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day appeal period and was untimely filed. Because Employer did not file his appeal
within fourteen days after the date of mailing of the decision, the decision became final
and he lost his right to have the decision reviewed. Fouste, 97 Idaho at 168, 540 P.2d at
1347.
II.

Idaho Department of Labor is entitled to attorney fees on appeal.
Attorney fees on appeal are appropriate, pursuant to Idaho Appellate Rule 4l(a)
and Idaho Code§ 12-117. Idaho Department of Labor seeks attorney fees on appeal
under Idaho Code§ 12-117 and Idaho Appellate Rule 41.
Idaho Code § 12-117 (2006) states:

12-117. Attorney's fees, witness fees and expenses awarded in certain
instances. - (1) Unless otherwise provided by statute, in any administrative or
civil judicial proceeding involving as adverse parties a state agency, a city, a
county or other taxing district and a person, the court shall award the prevailing
party reasonable attorney's fees, witness fees and reasonable expenses, if the
court finds that the party against whom the judgment is rendered acted without a
reasonable basis in fact or law.

***
Employer has offered no evidence beyond mere speculation and conjecture why
the United States Postal Service postmark is five days later from a different postal code.
Employer brought this appeal without a reasonable basis in fact or law, therefore the
Department should be entitled to attorney fees in this matter.

The Department

respectfully submits that it is entitled to attorney fees on appeal.
CONCLUSION
Employer's appeal of the decision of the Appeals Examiner was untimely filed.
The Commission correctly concluded that it had no jurisdiction to consider the merits of
the appeal. The private meter mark applied by the Employer is evidence only of the
BRIEF OF RESPONDENT
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application of postage. It does not provide the date when the appeal envelope was placed
into the hands of the United States Postal Service. The only evidence of when the postal
service had the envelope in its custody is the United States Postal Service postmark of
May 20, 2008. The Department therefore asks that the Court affirm the order of the
Commission dismissing the appeal and award attorney fees.
Respectfully submitted,

/

Deputy tomey General
Idaho Department of Labor
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Appendix A

APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN S1REET / BOISE, IDAHO 83735-0720
(208) 332-3572/ (800) 621-4938
FAX: (208) 334-6440

)
)
)

VERNON K. SMITH, JR.,
Account No. 0000829110
Employer

) DOCKET NUMBER 9114-P-2008
)
)
DECISION OF APPEALS EXAMINER
)
)
)

vs.
IDAHO DEPARTMENT OF LABOR.

DECISION
The employer failed to file or filed false quarterly unemployment tax reports; and is subject to civil
penalties as allowed by Idaho Code §72-1372 offue Idaho Employment Security Law.
TI1e Determination of Employer's Civil Penalty dated March 7, 2007 (corrected during the
hearing to be March 7, 2008) is hereby AFFIRMED.

TOTAL CIVIL PENALTY DUE THE IDAHO DEPARTMENT OF LABOR IS $150.00.
The employer's request for an appeal hearing is NOT TIMEI.,Y.
The Dete1mination of Employer's Civil Penalty dated December 7, 2007 is hereby AFFIRMED.

TOTAL CIVIL PENALTY DUE THE IDAHO DEPARTMENT OF LABOR IS $75.00.
HISTORY OF THE CASE
The above-entitled matter was heard by Janet C. Hardy, Hearing Officer of the Idaho Department
of Labor, on April 30, 2008, by telephone in fue City of Boise, in accordance with §72-1368 (6)
of the Idaho Employment Security Law.
TI1e employer, Vernon K. Smitll, Jr., was present in the hearing and provided evidence. John
Gibson, his "volunteer" office manager, appeared as a witness and provided testimony.
The Idaho Department of Labor was represented in the hearing by Richard Jones,
unemployment insurance area supervisor, who appeared and presented evidence.
Exhibits # 1 through # 11 were entered into tlle record.
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ISSUES
·The issues before the Hearing Officer are (I) whether the employer willfully failed to file or filed
false quarterly unemployment tax reports; (2) whether the employer is subject to civil penalties
as allowed by Idaho Code §72-1372, Idaho Employment Security Law; and (3) whether a timely
request for an appeal hearing was filed according to §72-1361 of the Idaho Employment Security
Law.

FINDINGS OF FACT
Additional facts or testimony may exist in this case. However, the Appeals Examiner outlines only
those that are relevant to the decision an_d those based upon reliable evidence. Based on the
exhibits and testimony in the record, the following facts are found:
I.

This employer was identified as one with a history of late filing of the employer quarterly
unemployment insurance tax reports. Three of the four quarterly reports beginning with
the fourth quarter of 2006 and ending with the third quarter 2007, had been untimely
filed.

2.

On December 27, 2007, the employer was notified by the Department that businesses
failing to file reports or pay taxes on a timely basis would be subject to civil penalties,
beginning with the fourth quarter of 2007.

3.

The employer's fourth quarter 2007 report (for the period October !-December 31, 2007),
was due January 31, 2008. It was not filed until March 10, 2008.

4.

On March 7, 2007 (corrected during the hearing to mean March 7, 2008), the Department
issued a Determination of Employer's Civil Penalty and assessed a civil penalty of
$150.00. On April 3, 2008, the employer filed a timely appeal of the Determination.

5.

The employer does not dispute the fourth quarter 2007 report was filed late. A former
employee hired on October 1, 2006 to take care of filing the reports and other office
related duties was terminated on September 19, 2007 when it was discovered she had
been embezzling funds from the employer. At that point, an investigation began, which
involved law enforcement, and the former employee (Tammy Martinez) had criminal
charges filed against her. The case is still pending.

6.

The investigation conducted by the employer was very tedious and time consuming,
especially in light of his day to day activities in his law practice. With the assistance of
Mr. Gibson, the employer found unopened mail; reports that had not been filed with a
variety of government agencies; and a myriad of other problems.

7.

It is noted this is the employer's second civil penalty determination.

8.

On December 7, 2007, the Department issued a Determination of Employer's Civil
Penalty and assessed a civil penalty of $75.00 for failing to file the third quarter 2007
report on a timely basis. The Determination was mailed to the employer's address of
record.

9.

On April 22, 2008, the employer filed an appeal of the Determination.
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10.

The employer does not dispute he did not file an appeal of the third quarter 2007 civil
penalty determination until April 22, 2008.

AUTHORITY
Section 72-1372 of the Idaho Employment Security Law provides that:

(I)

The following civil penalties shall be assessed by the director:
(a) If a determination is made finding that an employer willfully filed a false report, a
monetary penalty equal to one hundred percent (100%) of the ammmt that would be
due if the employer had filed a correct report or two hundred fifty dollars ($250),
whichever is greater, shall be added to the liability of the employer for each quarter
for which the employer willfully filed a false report. For the purposes of this
section, a false report includes, but is not limited-to, a report for a period wherein an
employer pays remuneration for personal services which meets the definition of
"wages" uoder section 72-1328, Idaho Code, and the payment is concealed, hidden,
or otherwise not reported to the department.
(b) If a dete~ation is made finding that an employer willfully failed to file the
employer's quarterly unemployment insurance tax report when due, the director
shall assess a monetary penalty equal to:
(i)

Seventy-five dollars ($75.00) or twenty-five percent (25%) of the amount
that would be due if the employer had filed a timely quarterly report,
whichever is greater, if the employer had not been found in any previous
determination to have willfully failed to file a timely quarterly report for any
of the sixteen (16) preceding consecutive calendar quarters; or

(ii)

One hundred fifty dollars ($150.00) or fifty percent (50%) of the amount that
would be due if the employer had filed a timely quarterly report, whichever
is greater, if the employer had been found in any previous determination to
have willfully failed to file a timely quarterly report fo; no more than one (1)
of the sixteen (16) preceding consecutive calendar quarters; or

(iii)

Two hundred fifty dollars ($250.00) or one hundred percent (100%) of the
amount that would be due if the employer had filed a timely quarterly report,
whichever is greater, if the employer had been found in any previous
determination or determinations to have willfully failed to file a timely
quarterly report for two (2) or more of the sixteen (16) preceding consecutive
calendar quarters.

(2)
At the discretion of the director, the department may waive .all or any part of the
penalties imposed pursuant to this section if the employer shows to the satisfaction of the director
that it had good cause for failing to comply with the requirements of this chapter and rules
promulgated thereunder.
IDAPA 09.01.35.132 (04) of the Idaho Administrative Code provides:
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Employers who are liable to pay tax contributions, or who have elected a cost reimbursements
option in lieu of tQX contributions, shall submit quarterly report forms in any form or medium
designated by the director or his authorized representative. Ref. 67-4702, Idaho Code.
(4-11-06)
IDAPA 09.01.35.0ll GENERAL PROVISIONS. The following Unemployment Insurance Tax
Administration Rules are adopted pursuant to Section 67-4702, Idaho Code.
(4-11-06)
.01
Quarterly Reporting. Subject employers shall report all wages paid for services in covered
employment each calendar quarter. In the event a subject employer does not pay wages during a
calendar quarter, the employer shall file a quarterly report indicating that no wages were paid. Ref
Sec. 72-1337, Idaho Code.
(3-22-07)
.02
Contribution Due Date. Contributions are due on or before the last day of the month
following the calendar quarter except if the last day of the month falls on a weekend or holiday, in
wltlch case the next workday is the due date. Ref. Sec. 72-1349, Idaho Code.
(3-19-99)

IDAPA 09.01.35.040 COMPROMISE OF PENALTY AND CIVIL PENALTY. Pursuant to
Section 72-1354, Idaho Code, the director or hls authorized representative may, for good cause
sh.own, compromise the amount of penalties owed on an employer account. An employer shall
submit a request in writing for comprontlse of penalties, setting forth the reason(s) for the
delinquency, and attaching any available evidence supporting the request.
(4-11-06)
.01
Good Cause. An employer has good cause for the failure to timely pay contributions or for
compromise of civil penalties when, in the opinion of the director or his authorized representative, ·
the employer has established that one (1) of the following criteria has been met:
(4-11-06)

a.
The reason for the delinquency was beyond the reasonable control of the employer.
Examples of circumstances that are beyond the reasonable control of the employer include, but are
not limited to, the following:
(3-19-99)
i.
Departmental el1.'0r, including but not limited to providing the incol1.'ect information
to the employer or not furnishing proper forms in sufficient time to pennit timely payment of
contributions;
(3-19-99)
·ii.
Death or serious illness or injury to the employer or the employer's accountant or
members of their immediate fanillies;
(3-19-99)
iii.
records; or
iv.

Destruction by fire or other casualty of the employer's place of business or business
(3-19-99)
Postal service delays.

(3-19-99)

b.
The ·delinquency was due to circumstances for which the imposition of penalties
would be inequitable.
(3-19-99)
c.
Good cause is also established in the case of an employer who has never received a
status detennination, who has never paid any contributions to the director, who voluntarily
approaches the Department to inquire as to whether workers are engaged in covered employment,
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and the failure to pay contributions was due to the employer's good faith belief that the employer
was not a covered employer pursuant to the provisions of Idaho Employment Security. Ref. Sec.
72-1354, Idaho Code.
(7-1-05)
Idaho Code Section 18-101 (1) states:
1.
The word "wilfully", when applied to the intent with which an act is done or
omitted, implies simply a purpose or willingness to commit the -act or make the omission referred to.
It does not require any intent to violate law, or to injure another, or to acquire any advantage.
"Willfully'' implies simply a purpose or willingness to commit the act or make the omission referred
to. It does not require any intent to violate law, in the sense of having an evil or corrupt motive or
:intent. It does imply a conscious wrong, and may be distinguished from an act maliciously or
corruptly done in that it does not necessarily imply an evil mind, but is more nearly synonymous
with "intentionally," "designedly," and therefore not accidental. Meyer vs. Skyline Mobile Homes,
99 Idaho 77,589 P.2d 89 (1979).
Section 72-1368 (3) of the Idaho Employment Security Law provides that a detenrrination shall
become final unless, within fourteen (14) days after notice, as provided in subsection (5) of this
section, an appeal is filed by an interested party with the department.
Section 72-1368 (5) of the Idaho Employment Security Law provides that a notice shall be
deemed to be served if delivered to the person being served or if mailed to his last known
address, service by mail shall be deemed complete on the date of mailing.
IDAPA .09.01.06.012.01 provides:
.01.
Filing of an Appeal. An appeal shall be in writing, signed by an interested party
or representative, and shall contain words that, by fair interpretation, request the appeal process
for a specific detenrrination, redetermination or decision of the Department. The appeal may be
filed by delivering it, or faxing it, to any Job Service office or to the Appeals Bureau of the
Department, 317 W. Main Street, Boise, Idaho 83735-0720. The date of personal delivery shall
be noted on the appeal and shall be deemed the date of filing. A faxed appeal that is received by
a Job Service office or the Appeals Bureau by 5:00 p.m. (as of the time zone of the office
receiving the appeal) on a business day shall be deemed filed on that date. A faxed appeal that is
received by a Job Service office or the Appeals Bureau on a weekend or holiday or after 5:00
p.m. on a business day shall be deemed filed on the next business day. An appeal may also be
filed by mailing it to any Job Service office or to the Appeals Bureau, Idaho Department of
Commerce & Labor, 317 W. Main Street, Boise, Idaho 83735-0720. If mailed, the appeal shall
be deemed to be filed on the date of mailing as detenrrined by the postmark on the envelope
containing the appeal, unless a party establishes by a preponderance of the evidence that but for
error by the U. S. Postal Service, the envelope would have been postmarked within the period for
timely appeal. If such a postal error is established, the appeal shall be deemed to be timely filed. ·
Ref. Sec: 72-1368(6), Idaho Code.
(5-3-03).
The Idaho Supreme Court has held that it is mandatory and jurisdictional that a protest be filed
within the statutory time limit. Fouste vs. Department of Employment, 97 Idaho 162, 540 P.2d
1341 (] 975).
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CONCLUSIONS
The employer failed to file its fourth quarter 2007 unemployment tax report by the due date of
January 31, 2008.
The employer has not established good cause for failing to file timely quarterly unemployment
insurance tax reports. The civil penalty assessed by the Department is appropriate.
The fourth quarter 2007 total civil penalty due the Department is $250.00.
The employer failed to file its appeal of the Determination issued December 7, 2007 on a timely
basis.
The Determination has become final as of December 21, 2007 and cannot be changed.

Tiie third quarter 2007 total civil penalty due the Department is $75.00.

Date of Mailing

Last Day To Appeal

May 1, 2008

May 15, 2008

APPEAL RIGHTS
You have FOURTEEN a±) DAYS FROM THE DATE OF MAILING to file a written appeal with
the Idaho Industrial Commission. The appeal must be taken or mailed to:
Industrial Commission
Attn: Unemployment Appeals
317 W. Main St 2nd Floor
P.O. Box 83720
Boise, Idaho 83 720-0041
Or transmitted by facsimile to (208) 334-2321.
If the appeal is mailed, it must be postmarked no later than the last day to appeal. An appeal filed
by facsimile transmission must be received by the Commission by 5:00 p.m., Mountain Time, on
the last day to appeal. A facsimile transmission received after 5 :00 p.m. will be deemed received by
the Commission on the next business day. A late appeal will be dismissed. Appeals filed by any
means with the Appeals Bureau or an Idaho Department of Labor local office will not be accepted
by the Commission. TO EMPLOYERS WHO ARE INCORPORATED: lfyou file an appeal with
the Idaho Industrial Commission, the appeal must be signed by a corporate officer or legal counsel
licensed to practice in the State ofIdaho and the signature must include the individual's title. The
Commission will not consider appeals submitted by employer representatives who are not attorneys.
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lfyou request a hearing before the Commission or permission to file a legal brief, you must make
these requests through legal counsel licensed to practice in the State ofIdaho. Questions should be
directed to the Idaho Industrial Commission, Unemployment Appeals, (208) 334-6024.
If no appeal is filed, this decision will become final and cannot be changed.
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APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET/ BOISE, IDAHO 83735-0720
(208) 332-3572 / (800) 621-4938
FAX: (208) 334-6440

CERTIFICATE OF SERVICE

I hereby certify that on May 1, 2008, a true and correct copy of Decision. of Appeals Examiner
was served by regular United States mail upon each of the following:

VERNON K SMITH JR
1900MAINST
BOISE ID 83702-4973
JOHN TAYLOR
UNEMPLOYMENT INSURANCE
COMPLIANCE BUREAU
IDAHO DEPT OF LABOR
317 WMAINST
BOISE ID 83735-0760
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Appendix D

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

VERNON K. SMITH, JR.,
EMPLOYER ACCOUNT #0000829110,
Employer,
vs.
IDAHO DEPARTMENT OF LABOR,
Respondent.

)
)
)
)
)
)
)
)
)
)
)

Fl LED
JUN - 5 2008
INDUSTRIAL COMMISSION

IDOL #9114-P-2008
ORDER DISMISSING APPEAL

______________

Employer, Vernon K. Smith, Jr., appeals to the Industrial Commission a Decision issued by ·
Idaho Department ofLabor ("IDOL" or "Department'') ruling him responsible for civil penalties as a
consequence of an. untimely quarterly tax report. The Appeals Examiner determined that because
Employer's protest was untimely, the Determination of Employer's Civil Penalty is final.
The Appeals Bureau mailed the Appeals Examiner's Decision to Employer on May 1, 2008.
The Appeals Examiner's Decision contained instructions for filing an appeal directly with the
Commission in a timely manner. In this case, the last day for filing an appeal with the Commission
was May 15, 2008. There are no allegations that Employer's receipt of the Appeals Examiner's
Decision he wishes to appeal was delayed. Nevertheless, Employer's request for review was
transmitted to the Commission via facsimile after 5:00 p.m. on May 15, 2008.
Idaho Code § 72-1368(6) provides that a decision of an Appeals Examiner shall become final
fourteen (14) days after service of notice of the decision, unless within that time, a claim for review
is filed with the Commission. This Section also provides that notice is deemed served when it is
mailed to a party at its last-known address; service by mail is deemed complete on the date of
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mailing. The Idaho Supreme Court has ruled that the statutory requirements governing the right to
appeal under the Employment Security Act are mandatory and jurisdictional. Unless a party appeals
a decision within fourteen (14) days of the date notice is given, that party loses the right to have a
decision reviewed. Fouste v. Department of Employment, 97 Idaho 162, 540 P.2d 1341 (1975).
Because Employer filed his appeal with the use of a facsimile machine, a specific rule applies
to determine when it was "filed" for purposes of ascertaining whether it was filed on time. Rule 2
(D)(l) of the Rules of Appellate Practice and Procedure Under the Idaho Employment Security Law,
effective, as amended February 1, 2001, provides that appeals transmitted by facsimile to the
Commission and received by 5:00 p.m. on a business day are deemed filed on that day. The time
stamps on the face of the appeal document establish Employer commenced the transmission of his
appeal at 17:22 and it was received by the Commission at 17:32 on May 15, 2008, leaving no doubt
that Employer transmitted his appeal after 5:00 p.m. on that date. Accordingly, Employer's appeal in
this case is deemed filed on May 16, 2008, one (1) day after the expiration of the appeal period. The
Idaho Supreme Court has ruled that an appeal filed as little as one day late is untimely and therefore
outside of the Commission's jurisdiction. Obenchain v. McAlvain Construction, Inc., 143 ldaho 56,
137 P.3d 443 (2006).
We note that Employer has also filed a request that the Commission establish a schedule for
briefs, so that Employer may argue the merits of his appeal of the Appeals Examiner's Decision.
(Employer's request, filed May 27, 2008). Because the Commission lacks jurisdiction in this matter,
there is no reason to allow Employer an opportunity to file a brief. Therefore, Employer's request for
a briefing schedule is DENIED.

ORDER DISMISSING APPEAL - 2
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ORDER

Employer's appeal is DISMISSED. This is a final order under Idaho Code § 72-1368(7).
DATEDthis

51f> dayof J~

2008.

IND STRIAL COMMISSION

CERTIFICATE OF SERVICE

0~

Iherebycertifythatonthe ~{! dayof
2008,atrueandcorrectcopyof
Order Dismissing Appeal was served by regular United States mail upon each of the following:
VERNON K SMITH JR
1900 W MAIN ST
BOISE ID 83702-4973
JOHN TAYLOR
UNEMPLOYMENT INSURANCE
COMPLIANCE BUREAU
IDAHO DEPARTMENT OF LABOR
317WMAINST
BOISE ID 83735-0760

dr
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Appendix E

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

VERNON K. SMITH, JR.,
EMPLOYER ACCOUNT #0000829110,
Employer,

v.
IDAHO DEPARTMENT OF LABOR,
Respondent.

)
)
)
)
)
)
)
)
)

F' ILE D
JUL 2 5 2008
IDOL #9114-P-~TRIAL COMMISSION
ORDER DENYING
RECONSIDERATION

---------------)

Employer filed a Motion for Reconsideration on June 25, 2008. Employer requests
reconsideration of the Idaho Industrial Commission's Order Dismissing Appeal filed on June 5,
200&. The Commission found that Employer faxed its appeal after 5:00 p.m. on the last day of the
appeal period. Thus, the appeal is untimely and outside of the Commission's jurisdiction.
In the motion, Employer argues that although the faxed appeal was untimely, the original
hardcopy of Employer's appeal was meter marked May 15, 2008, the last day of the appeal period.
Although the envelope containing the hardcopy of Employer's appeal bears a timely postage
meter mark, a private postage meter "stamp" only indicates the date on which postage was paid and
applied to the envelope. The other date on the envelope, May 20, 2008, is that date on which the
U.S. Postal Service took custody of Claimant's protest for the express purpose of delivering it to the
Commission. As one court pointed out regarding which date to accept as the "filed" date, "a United
States postmark is the most reliable means of accurately dating the mailing of an appeal in an
unemployment compensation case. The date on a private postage meter can be readily changed to
any date by the user; therefore it lacks the inherent reliability of the official United States postmark."
Lin v. Unemployment Compensation Board, 735 A.2d 697, 699 (Penn. Sup. Ct. 1999). We agree
and therefore must rely on the postmark rather than the meter mark.
26

Along with the motion for reconsideration, Employer submitted the Affidavit of Jolm M.
Gibson, Employer's office manager. Mr. Gibson's affidavit states that he printed the meter mark at
approximately 5:30 p.m, on May 15, 2008, and then delivered the packetto the distribution center for
the U.S. Postal Service on South Cole Road, Boise, Idaho at approximately 5:35 p.m. on May 15,
2008. Yet, the Postal Service postmark on Employer's envelope is dated May 20, 2008.
In Dominy v. Idaho Department of Employment, 116 Idaho 727, 779 P.2d 402 (1989), the
Idaho Supreme Court addressed circumstances similar to those in this case. In Dominy, Hill, an
employer protesting a status determination, presented the affidavits of his attorney, his attorney's
secretary, and the postmaster where the protest was mailed. Hill and his witnesses all presented
testimony that the appeal had been prepared on April 10, several days before the expiration of the
appeal period on April 14. The secretary for Hill's attorney testified that she deposited the appeal in
the mail at the local post office on April l 0. The postmaster stated that mail at that post office was
forwarded on to the Boise post office for processing, usually the following day. However, the U.S.
Postal Service did not actually postmark the envelop containing the protest until April 23.
The Court reaffirmed its holdings in Striebeck and other cases on the issue, stating that
appeals are deemed filed on the date they are postmarked. The Court ruled that "[t]he conclusive
presumption that arose from the postmark on Hill's request for an appeals hearing cannot be
overcome by evidence that the request was mailed earlier." Dominy, at 729, 779 P.2d 404. We
arrive at a similar conclusion in this case.
The current case is also odd because the postmark is from Watsontown, PA. Yet the
evidence and argument that Employer presented does not include an adequate explanation to
overcome the presumption of the filing date created by the postmark. Employer filed its hardcopy
appeal in this case on May 20, 2008, the date the U.S. Postal Service applied its postmark to the
27
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envelope. Employer's faxed appeal was filed May 16, 2008. Both dates are after the expiration of
the appeal period. Thus, the Commission was correct when it found that it lacked jurisdiction to
consider the merits of Claimant's appeal.
Based upon the foregoing reasons, Claimant's request for reconsideration is hereby
DENIED.
IT IS SO ORDERED.

J1'\

DATED this

,,--;---

ch dayof :.Juf.,%J

2008.
INDUSTRlAL COMMISSION

issioner

CERTIFICATE OF SERVICE

~
~

I hereby certify that on .lb~ay of
2008, a true and correct copy of the
foregoing ORDER DENYING RECONSIDERATI was served by regular United States mail
upon each of the following:
VERNON K SMITH JR
1900 W MAIN ST
BOISE, ID 83702-4973

dr

JOHN TAYLOR
IDAHO DEPARTMENT OF LABOR
317WMAINST
BOISE, ID 83735-0760

13~~
28
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Appendix F

RECEIVED

AUG 14 2/JIJB

VERNON K. SMITH
ATTORNEY ATLAW
J900 West Main Street
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone:
(208) 345- J 125
Fax:
(208) 345-1129

ID DEPT. OF LASOR
LEGAL

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
)
)
)
)

VERNON K. SMITII, JR.,
EMPLOYER ACCOUNT #0000829110
Petitioner - Employer,
V.

CASE NO.
IDOL #9114-P-2008
PETITION FOR JUDICIAL REVIEW

)

IDAHO DEPARTMENT OF LABOR,
Respondent.
_____________

)
)
)
)
)

COMES NOW The Petitioner - Employer above-named, Vernon K. Smith, Jr., and
does request this Court, pursuant to Title 67, Chapter 52, Statutes of the State of Idaho
and/or Rule 84, Idaho Rules of Civil Procedure (I.R.C.P.), to undertake judicial review of
the June 5, 2008 Order Dismissing the Appeal from the decision of the Department of Labor
and Commerce that had been appealed to the Industrial Conunission, and that final Order
Denying Reconsideration, entered July 25, 2008 by the Idaho Industrial Commission,
concerning Petitioner's appeal of that civil penalty that had been assessed by the Idaho
Department of Labor and Commerce.

I.
That Petitioner, at all times mentioned herein, is a citizen of the United States of
America, a resident of the State of Idaho, and at all times occurring as alleged herein, is a
resident of Ada County, Idaho.
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II.
That the Idaho Industrial Commission and the Idaho Department of Labor and
Commerce are statutorily authorized government agencies of the State of Idaho, subject to
the Idaho Administrative Procedures Act, Title 67, Chapter 52, Statutes of the State ofldaho
and/or Rule 84, I.R.C.P.

III.
That the Fourth Judicial District Court of Ada County, Idaho has jurisdiction over
the subject matter herein and is the proper place of venue of this action, pursuant to and in
accordance with the said Idaho Administrative Procedures Act, Title 67, Chapter 52,
Statutes of the State ofldaho and/or Rule 84, I.R.C.P.

N.
That the subject matter of this judicial review process does concern the actions taken
by the Idaho Industrial Commission in dismissing the Department of Labor's appeal, and
denying the Motion for Reconsideration of that Order of Dismissal, and Petitioner is now an
aggrieved party by the Commission's decision of its June 5, 2008 Order Dismissing Appeal,
and its fmal Order Denying Reconsideration as was then entered by the Idaho Industrial
Commission on July 25, 2008. See Exhibits 1 & 2.
V.

That said orders were erroneously issued by said agency, in that it did exceed its
statutory and constitutional authority and administrative right of action; that said course of
proceedings were pursued contrary to existing statutory law, and pursued as an arbitrary,
capricious, and abuse of process, and violates established law. See§ 67-5279.

30

VI.
That Petitioner remains an aggrieved party as a result of the wrongful decisions
entered by the Idaho Industrial Commission, and Petitioner is entitled to judicial review of
said administrative action taken on all questions of fact and law concerning these actions of
this governmental agency, the Idaho Industrial Commission, and subject to review pursuant
to Idaho Code, § 67-5270 and/or Rule 84, I.R.C.P.
VII.

That Petitioner has exhausted those available administrative remedies required and
made available to him in accordance with Idaho Code, the Idaho Administrative Procedures
Act and/or Rule 84, I.R.C.P., and Petitioner is entitled to the appropriate review .and relief

provided for under the jurisdiction and venue of this Court in accordance with the Idaho
Administrative Procedures Act and/or Rule 84, I.R.C.P.

WHEREFORE, Petitioner does pray for relief as follows:
I.

This Court set aside the Order Dismissing the Appeal, and remand the matter

to the Idaho Industrial Commission for entry of an order of reinstatement of the appeal and
setting a briefmg schedule, so the matter may then proceed for a decision on the merits,
instead of this capricious attempt to side-step the merits of the appeal.
2.

For all court costs and disbursements · curred in this action.

3.

For attorney fees as may be incurred

4.

For such other and further relief as this

this action.
urt may de

·ust and pro

the premises.
Dated this 13th day of August, 2008.

emon K. Smith
Attorney for Petitioner - Employer
31

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 13 th day of August, 2008, I caused a true and
correct copy of the above and foregoing to be delivered to the following persons at the
following addresses as follows:
Clerk of the Court
Fourth Judicial District
Ada County
200 West Front Street
Boise, Idaho 83 702
Cheryl George
Deputy Attorney General
Idaho Department of Labor
317 West Main Street
Boise, Idaho 83735
Idaho Industrial Commission
P.O. Box 83720
Boise, Idaho 83 720-0041

(
(

)
)

( 1/

U.S.Mail
Fax
Hand Delivered

U.S. Mail
(

(
(

)

U.S. M"_::::ai:--1_ __
E
Hand Delivered

\

\

32

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

VERNON K. SMITH, JR.,
EMPLOYER ACCOUNT #0000829110,
Employer,
vs.
IDAHO DEPARTMENT OF LABOR,

)
)
)
)
)
)
)
)
)
)
)

Fl LED
JUN - 5 2008
INDUSTRIAL COMMISSION

IDOL #9114-P-2008
ORDER DISMISSING APPEAL

_____________
Respondent.

Employer, Vernon K. Smith, Jr., appeals to the Industrial Commission a Decision issued by
Idaho Department of Labor ("IDOL" or "Department") ruling him responsible for civil penalties as a
consequence of an untimely quarterly tax report. The Appeals Examiner determined that because
Employer's protest was untimely, the Determination of Employer's Civil Penalty is final.
The Appeals Bureau mailed the Appeals Examiner's Decision to Employer on May 1, 2008.
The Appeals Examiner's Decision contained instructions for filing an appeal directly with the
Commission in a timely manner. In this case, the last day for filing an appeal with the Commission
was May 15, 2008. There are no allegations that Employer's receipt of the Appeals Examiner's
Decision he wishes to appeal was delayed. Nevertheless, Employer's request for review was
transmitted to the Commission via facsimile after 5:00 p.m. on May 15, 2008.
Idaho Code § 72-1368(6) provides that a decision of an Appeals Examiner shall become final
fourteen (14) days after service of notice of the decision, unless within that time, a claim for review
is filed with the Commission. This Section also provides that notice is deemed served when it is
mailed to a party at its last-known address; service by mail is deemed complete on the date of

1~

EXHIBIT

I

•
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mailing. The Idaho Supreme Court has ruled that the statutory requirements governing the right to
appeal under the Employment Security Act are mandatory and jurisdictional. Unless a party appeals
a decision within fourteen (14) days of the date notice is given, that party loses the right to have a
decision reviewed. Fouste v. Department of Employment, 97 ldaho 162,540 P.2d 1341 (1975).
Because Employer filed his appeal with the use of a facsimile machine, a specific rule applies
to determine when it was "filed" for purposes of ascertaining whether it was filed on time. Rule 2
(D )(!) of the Rules of Appellate Practice and Procedure Under the Idaho Employment Security Law,
effective, as amended February 1, 2001, provides that appeals transmitted by facsimile to the
Commission and received by 5:00 p.m. on a business day are deemed filed on that day. The time
stamps on the face of the appeal document establish Employer commenced the transmission of his
appeal at 17:22 and it was received by the Commission at 17:32 on May 15, 2008, leaving no doubt
that Employer transmitted his appeal after 5:00 p.m. on that date. Accordingly, Employer's appeal in
this case is deemed filed on May 16, 2008, one (!)day after the expiration of the appeal period. The
Idaho Supreme Court has ruled that an appeal filed as little as one day late is untimely and therefore
outside of the Commission's jurisdiction. Obenchain v. McAlvain Construction, Inc., 143 ldaho 56,
137 P.3d 443 (2006).
We note that Employer has also filed a request that the Commission establish a schedule for
briefs, so that Employer may argue the merits of his appeal of the Appeals Examiner's Decision.
(Employer's request, filed May 27, 2008). Because the Commission Jacks jurisdiction in this matter,
there is no reason to allow Employer an opportunity to file a brief. Therefore, Employer's request for
a briefing schedule is DENIED.
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ORDER
Employer's appeal is DISMISSED. This is a final order under Idaho Code§ 72-1368(7).
DATEDthis

5-fb dayof J~

2008.

1ss10ner

'

CERTIFICATE OF SERVICE

!J'f!

0w~

I hereby certify that on the
day of
2008, a true and correct copy of
Order Dismissing Appeal was served by regular United States mail upon each of the following:
VERNON K SMITH JR
1900 W MAJN ST
BOISE ID 83702-4973
JOHN TAYLOR
UNEMPLOYMENT INSURANCE
COMPLIANCE BUREAU
IDAHO DEPARTMENT OF LABOR
317WMAJNST
BOISE ID 83735-0760

dr
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

VERNON K. SMITH, JR.,
EMPLOYER ACCOUNT #00008291 IO,
Employer,
V.

)
)
)
)
)
)

IDAHO DEPARTMENT OF LABOR,

)
)

______________

)
)

Respondent.

FI l ED
JUL 2 5 2008
IDOL #9114-P-~TRIAL COMMISSION
ORDER DENYING
RECONSIDERATION

Employer filed a Motion for Reconsideration on June 25, 2008.

Employer requests

reconsideration of the Idaho Industrial Conunission's Order Dismissing Appeal filed on June 5,
2008. The Commission found that Employer faxed its appeal after 5:00 p.m. on the last day of the
appeal period. Thus, the appeal is untimely and outside of the Commission; s jurisdiction.

In the motion, Employer argues that although the faxed appeal was untimely, the original
hardcopy of Employer's appeal was meter marked May 15, 2008, the last day of the appeal period.
Although the envelope containing the hardcopy of Employer's appeal bears a timely postage
meter mark, a private postage meter "stamp" only indicates the date on which postage was paid and
applied to the envelope. The other date on the envelope, May 20, 2008, is that date on which the
U.S. Postal Service took custody of Claimant's protest for the express purpose of delivering it to the
Commission. As one court pointed out regarding which date to accept as the "filed" date, "a United
States postmark is the most reliable means of accurately dating the mailing of an appeal in an
unemployment compensation case. The date on a private postage meter can be readily changed to
any date by the user; therefore it lacks the inherent reliability of the official United States postmark."
Lin v. Unemployment Compensation Board, 735 A.2d 697,699 (Penn. Sup. Ct. 1999). We agree
and therefore must rely on the postmark rather than the meter mark.
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Along with the motion for reconsideration, Employer submitted the Affidavit of John M.
Gibson, Employer's office manager. Mr. Gibson's affidavit states that he printed the meter mark at
approximately 5:30 p.m. on May 15, 2008, and then delivered the packet to the distribution center for
the U.S. Postal Service on South Cole Road, Boise, Idaho at approximately 5:35 p.m. on May 15,
2008. Yet, the Postal Service postmark on Employer's envelope is dated May 20, 2008.

In Dominy v. Idaho Department ofEmployment, 116 Idaho 727, 779 P.2d 402 (1989), the
Idaho Supreme Court addressed circumstances similar to those in this case. In Dominy, Hill, an
employer protesting a status determination, presented the affidavits of his attorney, his attorney's
secretary, and the postmaster where the protest was mailed. Hill and his witnesses all presented
testimony that the appeal had been prepared on April 10, several days before the expiration of the
appeal period on April 14. The secretary for Hill's attorney testified that she deposited the appeal in
the mail at the local post office on April 10. The pos1-inaster stated that mail at that post office was
forwarded on to the Boise post office for processing, usually the following day. However, the U.S.
Postal Service did not actually postmark the envelop containing the protest until April 23.
The Court reaffirmed its holdings in Striebeck and other cases on the issue, stating that
appeals are deemed filed on the date they are postmarked. The Court ruled that "[t]he conclusive
presumption that arose from the postmark on Hill's request for an appeals hearing cannot be
overcome by evidence that the request was mailed earlier." Dominy, at 729, 779 P.2d 404. We
arrive at a similar conclusion in this case.
The current case is also odd because the postmark is from Watsontown, PA. Yet the
evidence and argument that Employer presented does not include an adequate explanation to
overcome the presumption of the filing date created by the postmark. Employer filed its hardcopy
appeal in this case on May 20, 2008, the date the U.S. Postal Service applied its postmark to the
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envelope. Employer's faxed appeal was filed May 16, 2008. Both dates are after the expiration of
the appeal period. Thus, the Commission was correct when it found that it lacked jurisdiction to
consider the merits of Claimant's appeal.
Based upon the foregoing reasons, Claimant's request for reconsideration is hereby
DENIED.

IT IS SO ORDERED.

<,c/ki
rT'~
DATEDthlsc<_~Jdayof
<.__l - ~

2008.
INDUSTRIAL COMMISSION

issioner

A

Assistan~ission ~cretll):y

-.,,,:,.r:1::.:..-........
•, (l'
,.,v/"'\. '. . .
,,.,. .':~\.Of.JD l"'-\~ "",....·
' 1h·!t,w 7 4,,,i~~. Htnw.~

CERTIFICATE OF SERVICE

~

I hereby certify that on l~~y of
~2008, a true and correct copy of the
foregoing ORDER DENYING RECONSIDER.A.TI was served by regular United States mail
upon each of the following:
VERNON K SMITH JR
1900 W MAIN ST
BOISE, ID 83702-4973

dr

JOHN TAYLOR
IDAHO DEPARTMENT OF LABOR
317 WMAIN ST
BOISE, ID 83735-0760

[)~ ~
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Appendix G

NO=.~-,~--...--.._
A.M
___
._._._liit.P.M,
ffib _
"·· ·· _ __
1

LAWRENCE G. WASDEN
ATTORNEY GENERAL

AU(j 2 f 2008

CRAIG G. BLEDSOE
KATHERINE TAKASUGI
TRACEY ROLFSEN
CHERYL D. GEORGE
Deputy Attorneys General
Idaho Department of Labor
317 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570 ext. 3138
!SB No4213

J. DAVID NAVARRO, Clerk
By J. RANDAU.
DEP(ITy

Attorneys for Respondent Idaho Department of Labor
IN THE DISTRICT COURT OF THE FOURm JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

VERNON K. SMITH, JR.,

)
)

Petitioner - Employer,

)

I

CASENO.CVOC2008-l5172

)

vs.
IDAHO DEPARTMENT OF LABOR,
Respondent.
_____________

)
)
)

MOTION TO DISMISS FOR LACK
OF SUBJECT MATTER
JURISDICTION

)
)
)

The Idaho Department of Labor by and through its attorney, Cheryl D. George,
Deputy Attorney General hereby moves that the Petition for Judicial Review filed by
Vernon K. Smith, Jr. be dismissed under Rule 12 of the Idaho Rules of Civil Procedure and
LC. Section 72-1368(9) because the District Court lacks jurisdiction. Appeals of a decision
of the Industrial Commission must be made to the Supreme Court as mandated by Article 5,

MOTION TO DISMISS FOR LACK OF
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Section 9 of the Idaho Constitution. Since this court Jacks jurisdiction on this matter, fue
Department asks fuat fue appeal be dismissed.
The Idaho Department of Labor also requests attorney fees pursuant to Idaho Code
Section 12-121 and Rule 54(e)(1) of the Idaho Rules of Civil Procedure.
DATED this 21 st day of August, 2008.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

Deputy ttomey General
Idaho Department of Labor

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 21 st day of August, 2008, a true and correct copy
of the foregoing Motion to Dismiss was mailed, first-class postage prepaid, to;

Vernon K. Smith
Attorney at Law
1900 West Main Street
Boise, Idaho 83702

Karen Rash

MOTION TO DISMISS FOR LACK OF
- - - - - ........ ..-........ " , . . •

>TV'T"'T""'n

TTTI">TC'l'\Tr'Tll\1'.l _ ')

40

Appendix H
NO-~
A,M~ .

--~PP!i:i~eoo----.M._ _ __
AUG 21 20118

LAWRENCE G. WASDEN
A1'TORNEY GENERAL

J, DAVID NAVARRO Cl
By J. RANDALL ' erk
DEPUTy

CRAIG G. BLEDSOE
KATHERINE TAKASUGI
TRACEY ROLFSEN
CHERYL D. GEORGE
Deputy Attorneys General
Id2ho Department of Labor
3 I 7 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570 ext. 3138
ISB No. 4213
Attorneys for Respondent Idaho Department of Labor
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

VERNON K. SMITH, JR.,
Petitioner - Employer,
vs.
IDAHO DEPARTMENT OF LABOR,
Respondent.
_______________

)
)
)
)
)
)
)
)
)
)

I

CASE NO. CVOC 2008-!5172
MOTION FOR RULE 11
SANCTIONS

The Idaho Department of Labor by and through its attorney, Cheryl D. George,
Deputy Attorney General hereby moves for sanctions under Rule 11 of Idaho Rules of
Civil Procedure Sanctions against Vernon K. Smith for the improper filing of a Petition for
Judicial Review based on Idaho Administrative Procedures Act and Rule 84 of the Idaho
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Rules of Civil Procedure and ignoring Article 5, Section 9 of the Idaho Constitution, I.C.
§1361 and I.C. §72-1368(9).
DATED this 21st day of August, 2008.
STATEOFIDAHO
OFFICE OF THE ATTORNEY GENERAL

Deputy At
ey General
Idaho Department of Labor

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 21 st day of August, 2008, a true and correct copy
of the foregoing Motion Requesting Rule 11 Sanctions was mailed, first-class postage
prepaid, to:

Vernon K. Smith
Attorney at Law
1900 West Main Street
Boise, Idaho 83702

-

Karen Rash
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Appendix I

::--=:.=---==-~:!J!iti.1i:/ifil"g
-_.- .M,_
__ LAWRENCEG. WASDEN
ATTORNEY GENERAL

itU& t f 2!108
J, DAVIO lw!\VAl'lF!O, Clark

CRAIG G. BLEDSOE
KATHERJNE TAKASUGI
TRACEY ROLFSEN
CHERYL D. GEORGE
Deputy Attorneys General
Idaho Department of Labor
317 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570ext. 3138
ISB No. 4213

Sy J, l!IANOAU.
o,;pu;y

Attorneys for Respondent Idaho Department of Labor

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

VERNON K. SMITH, JR.,
Petitioner - Employer,

)
)

)

CASE NO. CVOC 2008-25172

)

vs.
IDAHO DEPARTMENT OF LABOR,

)
)
)
)

MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS AND
MOTION FOR RULE 11
SANCTIONS

)

Respondent.
_____________
)

COMES NOW, the Respondent, State of Idaho Department of Labor, by and
through its attorney, Cheryl D. George, Deputy Attorney General and submits this
Memorandum in Support of its Motion to Dismiss and Motion for Rule 11 Sanctions.

MEMORANDUM IN SUPPORT OF

43

PROCEDURAL IIlSTORY

The Idaho Department of Labor (Department) administers the provisions of
Idaho's Employment Security Law. (Idaho Code § 72-1301 et seq.) The Employment
Security Law requires covered employers to pay employment security contributions to
the Department. (Idaho Code § 72-1349). Because Vernon K. Smith, Jr. (Employer)
failed to timely file his fourth quarter 2007 report, the Department issued a written
determination and assessed penalties.

Employer filed a timely appeal of the

Department's determination and penalty assessment to the Department's Appeals Bureau
as required by Idaho Code § 72-1361. The Appeals Bureau issued a written decision
affirming the Department's determination and informed Employer of his right to appeal
to the Industrial Commission.
Employer did not file a timely appeal pursuant Rule 2(D) of the Industrial
Commission's Rules of Appellate Practice and Procedure. The Industrial Commission
issued an Order Dismissing Appeal on June 5, 2008 citing Employer's failure to file a
timely appeal.

Employer filed a Motion for Reconsideration with the Industrial

Commission dated June 25, 2008. The Industrial Commission on July 25, 2008 issued an
Order Denying Employer's Motion for Reconsideration.
Instead of appealing the Industrial Commission's decision to the Idaho Supreme
Court pursuant to Article 5, Section 9 of the Idaho Constitution and Idaho Code § 721368(9), Employer now brings this Petition for Judicial Review of the Industrial
Commission's decision to this Court.

MEMORANDUM IN SUPPORT OF
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ISSUES
1.

Whether the Idaho District Court has subject matter jurisdiction to review
decisions of the Industrial Commission?

2.

Whether sanctions under Rule 11 of the Idaho Rules of Civil Procedure should be
imposed upon Petitioner for his failure to reasonably inquire that his petition is
grounded in fact and is warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing Jaw?

ARGUMENT

I.
TIIIS COURT DOES NOT HAVE SUBJECT MATTER
JURISDICTION TO REVIEW A DECISION OF TIIE INDUSTRIAL
COMMISSION. ·
Following a decision by the Industrial Commission, an unsuccessful party may
appeal the Commission's decision to the Idaho Supreme Court.

Idaho's Constitution

authorizes direct appeals from an order of the Industrial Commission to the Supreme
Court as follows:
ORIGINAL AND APPELLATE JURJSDICTION OF SUPREME
COURT. The Supreme Court shall have jurisdiction to review, upon
appeal, any decision of the district courts, or the judges thereof, any order
of the public utilities commission, any order of the industrial accident
board, and any plan proposed by the commission for reapportionment
created pursuant to section 2, article Ill; the legislature may provide
conditions of appeal, scope of appeal, and procedure on appeal from orders
of the public utilities commission, of the industrial accident board....
Idaho Constitution Art. 5 § 9 (Emphasis Added).
"[RJeferences in the Idaho Constitution, Idaho Code and Idaho Rules of Civil
Procedure to the 'industrial accident board' and 'board' shall be deemed to be referen\:eS to
the industrial commission." LC. § 72-502. The Idaho Constitution clearly states that the

MEMORANDUM IN SUPPORT OF
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S11preme Court shall have jurisdiction to review upon appeal any decision of the
Industrial Commission. Further, it has been long established through Idaho case law that
the Supreme Court has subject matter jurisdiction to review appeals of the Industrial
Commission. Striebeck v. Employment Security Agency, 83 Idaho 531, 366 P.2d 589
(1961); Fouste v. Department of Employment, 97 Idaho 162, 540 P.2d 1341 (1975);
Department of Employment v. Drinkard, 98 Idaho 222, 560 P.2d 1312 (1977); Welch v.
Del Monte Corp., 128 Idaho 513, 915 P.2d 1371 (1996); Obenchain v. McAlvain
Construction, Inc., 143 Idaho 56, 137 P.3d 443 (2006).

Appellate procedures under the Employment Security Law are governed by the
provisions of LC. Section 72-1368(6), (7), (8), (9) and (11). Idaho Code § 72-1361. "An
appeal may be made to the Supreme Court from decisions and orders of the commission
within the times and in the manner prescribed by rules of the Supreme Court." Idaho
Code§ 72-1368(9).
The Department has promulgated rules to.interpret appellate procedure under the
Employment Security Act. "Appeals pursuant to the Employment Security Law shall be
governed by the provisions of Section 72-1368, Idaho Code, and these rules .... " IDAPA
09 .01 .06.003. "Appeals shall be governed by the provisions of Sections 72-1361 and 721368, Idaho Code and IDAPA 09.01.06, "Rules of the Appeals Bureau."

IDAPA

09.01.35.003.
Petitioner argues that actions taken by the Industrial Commission in dismissing
his appeal and denying the Motion for Reconsideration of the Order of Dismissal, fall

MEMORANDUM IN SUPPORT OF
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within the subject matter of the judicial review process. This assertion is plainly wrong
and has no basis in Jaw. Jurisdiction is only with the Supreme Court.
Rule 84 of the Idaho Rules of Civil Procedure is cited by the Petitioner as the
next step for his appeal rights.

Petitioner is requesting a judicial review of a state

agency's actions; however, Petitioner blatantly ignores the scope of Rule 84. The scope
of Rule 84 under Rule 84 (a)(l) of the IRCP states:
The procedures and standards of review applicable to judicial
review of state agency and local government actions shall be as provided
by statute. When judicial review of an action of a state agency or local
government is expressly provided by statute but no stated procedure or
standard of review is provided in that statute, then Rule 84 provides the
procedure for the district Court's judicial review. Actions of state
agencies or officers or actions of a local government, its officers or its
units are not subject to judicial review unless expressly authorized by
statute ....
Idaho Rules Civil Procedure 84(a)(l).
Clearly, under the Idaho Constitution and under the Idaho Employment Security
Law, judicial review of the Industrial Commission is mandated to the Supreme Court and
procedures were enacted by the legislature. There is no basis for Petitioner to claim that
Rule 84 of the Idaho Rules of Civil Procedure is applicable.
Petitioner also claims that the Idaho Administrative Procedures Act, Title 67,
Chapter 52, of the Idaho Code applies to the Department of Labor. Again, Petitioner is
mistaken. "The provisions of the Idaho administrative procedure act, chapter 52, title 67,
Idaho Code, regarding contested cases and judicial review of contested cases are
inapplicable to proceedings involving claimants under the provisions of this chapter."
Idaho Code § 72-1368(12).

Idaho Code Section 72-1361 provides, in relevant part,

MEMORANDUM IN SUPPORT OF
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"[T]he provisions of the Idaho administrative procedure act, chapter 52, title 67, Idaho
Code, regarding contested cases and judicial review of contested cases are inapplicable to
proceedings involving interested employers under this chapter." I. C. § 72-1361.
The Idaho Administrative Procedures Act, Title 67, Chapter 52, of the Idaho Code
does not apply to the Employment Security Law. Where Petitioner's case is based on
Employment Security Law, the Administrative Procedures Act clearly does not apply.

n.
SANCTIONS UNDER RULE ll(A)(l) OF THE IDAHO RULES OF
CIVIL PROCEDURE SHOULD BE IMPOSED UPON PETITIONER
FOR HIS FAILURE TO REASONABLY INQUIRE THAT HIS
PETITION IS GROUNDED IN FACT AND IS WARRANTED BY
EXISTING LAW OR A GOOD FAITH ARGUMENT FOR THE
EXTENSION, MODIFICATION, OR REVERSAL OF EXISTING
LAW.
Rule 1 l(a)(l) of the Idaho Rules of Civil Procedure, in relevant part provides:
[T]he signature of an attorney or party constitutes a certificate that the
attorney or party has read the pleading, motion or other paper; that to the
best of the signer's knowledge, information, and belief after reasonable
inquiry it is well grounded in fact and is warranted by existing law or a
good faith argument for the extension, modification, or reversal of existing
law, and that it is not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of
litigation.... If a pleading, motion or other paper is signed in violation of
this rule, the court, upon motion or upon its own initiative, shall impose
upon the person who signed it, a represented party, or both, an appropriate
sanction, which may include an order to pay to the other party or parties the
amount of the reasonable expenses incurred because of the filing of the
pleading, motion, or other paper, including a reasonable attorney's fee.
I.R.C.P. l l(a)(l) (Emphasis Added).
Pursuant to Rule 1 l(a)(l), motions signed by an attorney must meet certain criteria.
a11d failure to do so will result in the imposition of sanctions. Campbell v. Kildew, 141
MEMORANDUM IN SUPPORT OF
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Idaho 640, 650, 1115 P.3d 731, 741 (2005); Slack v. Anderson, 140 Idaho 38, 39-40, 89
P.3d 878, 879-80; Durrant v. Christensen, 117 Idaho 70,74, 785 P2d 634, 638 (1990).
When the court is evaluating the conduct of an attorney in filing a pleading, the court
must determine "whether the attorney exercised reasonableness under the circumstances
and made a proper investigation upon reasonable inquiry into the facts and legal theories
before signing and filing the document." Slack, 140 Idaho at 880, 89 P.3d at 880 citing

Riggins v. Smith 126 Idaho 1017, 1021, 895 P.2d 1210, 1214 (1995).
Petitioner's contentions for a judicial review were not warranted by existing law or
a good faith argument for the extension, modification or reversal of existing law. It is
apparent that the Petitioner simply did not make any effort to determine existing law or
the application of such law. Petitioner failed to perform even a cursory search of the law
on his appeal rights or he simply chose to ignore the law. The Petitioner could have
obtained the information he needed from multiple sources; Idaho Constitution, I.C. § 721361, I.C. § 72-1368, IDAPA 09.01.06.003, and IDAPA 09.01.35.007. Petitioner failed
to make a reasonable effort to determine the legal- theories before signing and filing his
petition for judicial review.

When Rule 84 of the Idaho Rules of Civil Procedure

describes the scope of the rule to be governed by statute, Petitioner should have and a
reasonable person would have paused and made a reasonable attempt to locate an
applicable statute_ Any reasonable attempt would have brought the Petitioner to any one
of the above-cited laws or rules.
Even if this were not enough to give Petitioner notice of his appeal rights to the
Supreme Court, Respondent sent a letter to the Petitioner providing him with the
MEMORANDUM IN SUPPORT OF
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applicable Idaho Statutes and asked him to withdraw his petition. Exhibit A. Petitioner
failed to withdraw his petition and continues to ignore the law.
CONCLUSION

The Idaho Constitution dictates that the Supreme Court has the jurisdiction to
review upon appeal, orders from the Industrial Commission. This is further reiterated by
case law, statute, and Department rule. Idaho Code clearly states that the Idaho Appellate
Procedure Act at I.C. § 67-5201 et seq. does not apply to appeals involving Employment
Security Law.

IDAPA rules also clearly state these concepts.

There are no

inconsistencies or ambiguities in these laws or rules. There are no grounds for Petitioner
to claim that Rule 84 of the Idaho Rules of Civil Procedure is applicable. Moreover,
pursuant the scope of Rule 84 of the Idaho Rules of Civil Procedure, judicial review is
applicable only as provided by statute. Clearly, LC.§ 72-1368(9) provides that an appeal
is under the jurisdiction of the Idaho Supreme Court, even if it is overlooked that the
Idaho Constitution gives jurisdiction to the Supreme Court
Petitioner signed a motion that fails to meet the criteria set forth by law and
requires the imposition of sanctions. The Petitioner failed to exercise reasonableness
under the circumstances and failed to make a proper investigation upon reasonable
inquiry into the facts and legal theories before signing and filing the document. Any
investigation would lead a reasonable person to conclude that the next step in the
appellate process is an appeal with the Idaho Supreme Court. Where Petitioner had five
different laws or rules that wonld lead him to conclude that he could appeal his claim to
the Supreme Court, it can only be concluded that he made no effort to make a reasonable
MEMORANDUM IN SUPPORT OF
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investigation. The Petitioner ignored an additional opportunity to withdraw his motion
when Respondent notified him by letter of applicable law. This Court has the duty under
these circumstances to sanction the Petitioner pursuant to Rule ll(a)(l) of the Idaho
Rules of Civil Procedure.
Respectfully submitted this 21 st day of August, 2008.
STAIB OF IDAHO
OFFICE OFTI-!E ATTORNEY GENERAL

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 21 st day of August, 2008, a true and correct copy
of the foregoing Memorandum in support of Motion to Dismiss and Motion for Rule 11
Sanctions was mailed, first-class postage prepaid, to:

Vernon K. Smith
Attorney at Law
1900 West Main Street
Boise, Idaho 83702

Karen Rash
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

Sent by Mail and Facsimile 208-345-1129
August 18, 2008

Vernon K. Smith
Attorney at Law
1900 West Main Street
Boise, Idaho 83702
RE: Petition for Review to the District Court of IDOL #9114°P-2008
Dear Mr. Smith:
I have reviewed your Petition for Judicial Review of IDOL case #914-P-2008. You have
apparently overlooked the Idaho statute that addresses appeals of matters from the
Industrial Commission. Please refer to I.C. §72-1368 that states: "An appeal may be
made to the Supreme Court from decisions and orders of the commission within the times
and in the manner prescribed by rule of the Supreme Court." Further, I.C. 72-1361
provides that the Idaho Administrative Procedures Act regarding contested cases and
judicial review of _contested case are inapplicable to proceedings involving interested
employers under the Idaho Employment Security Law.
Since your request for judicial review is inappropriate, I expect you to file a motion to
dismiss your Petition for Judicial Review before the District Court of the Fourth Judicial
District. If I am forced to file a Motion to Dismiss your petition, I will be left with no
option but to seek Rule 11 Sanctions.
Thank you for your attention to this matter.
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AppendixJ

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

VERNON K. SMITH, JR., EMPLOYER
ACCOUNT #0000829110,
Petitioner,

Case No. CVOC0815172
ORDER GOVERNING
JUDICIAL REVIEW

vs.
IDAHO DEPARTMENT OF LABOR,
Respondent.

Petition for Judicial Review having been filed herein, and it appearing that the
issues presented on appeal are questions of law and fact; and it further appearing that a
transcript is necessary to process this appeal:
It is ORDERED:

1) That upon completion of the record the agency shall mail or deliver a notice of
filing of transcript and record to all attorneys of record or parties appearing in person and
to the district court.
2) That the notice shall inform the parties before the agency that they pick up a
copy of the transcript and record at the agency and that the parties have fourteen (14)
days from the date of the mailing of the notice in which to file with the agency any
objections, and the notice will further advise the petitioner to pay the balance of the fees
for preparation before the transcript and record will be delivered to the petitioner.
ORDER GOVERNING JUDICIAL REVIEW - Page 1
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3) That the Agency shall transmit the settled transcript and record to the district
court within forty-two (42) days of the service of the petition for judicial review.
4) That the Agency, upon filing with the Court the record, shall send notice of
such filing to all parties;
5) That the Petitioner's brief shall be filed and served within thirty-five (35) days of
the date the transcript and record are filed with the Court.
6) That the Respondent's brief shall be filed and served within twenty-eight (28)
days after service of Petitioner's brief.
7) That Petitioner's reply brief, if any, shall be filed and served within twenty-one
(21) days after service of Respondent's brief.
8) That either party may notice the matter for oral argument after all briefs are
filed, and that if within fourteen (14) days after the final brief is filed, neither party does so
notice for oral argument, the Court will deem oral argument waived and decide the case
on the briefs and the record.
Dated this

J-N,y of August, 2008.
t'tt

7

Senior District Judge
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CERTIFICATE OF MAILING

I hereby certify that on t h i s ~ of August, 2008, I mailed (served) a true
and correct copy of the within instrument to:

VERNON K. SMITH
ATTORNEY AT LAW
1900 WEST MAINS TREET
BOISE IDAHO 83702
JOHN TAYLOR
IDAHO DEPARTMENT OF LABOR
317 W. MAIN STREET
BOISE IDHAO 83735-0760

J. DAVID NAVARRO
Clerk of the District Court

By:

Deputy Court C l e r ~ [ -
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Appendix K

:~O·----,=----

FILED _ __
A.M,_ _ __...-,M

AUG 2 8 2008

LAWRENCEG. WASDEN
ATTORNEY GENERAL

J. DAVID NAVARRO, Clerk
By PAiRICIA A DWONCH
DEPUTY

CRAIG G. BLEDSOE
KATHERJNE TAKASUGI
TRACEY ROLFSEN
CHERYL D. GEORGE
Deputy Attorneys General
Idaho Department of Labor
317 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570 ext. 3138
ISB No4213
Attorneys for Respondent Idaho Department of Labor

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

VERNON K. SMITH, JR.,

)

)
Petitioner - Employer,
vs.
IDAHO DEPARTMENT OF LABOR,
Respondent.

_______________

)
)
)
)
)
)

I
CASE NO. CVOC 2008-iS 172
MOTION TO STAY ORDER
GOVERNING JUDICIAL REVIEW

)
)

The Idaho Department of Labor by and through its attorney, Cheryl D. George,
Deputy Attorney General hereby moves that the Order Governing Judicial Review issued
by this Court on August 20, 2008, be stayed pending this Court's decision on Respondent's
Motion to Dismiss filed with this Court on August 21, 2008.
DATED this 28th day of August, 2008.
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STATEOF!DAHO
OFFICE OF TIIE ATTORNEY GENERAL

Deputy ttorney General
Idaho Department of Labor

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 28tl! day of August, 2008, a true and correct copy
of the foregoing Motion to Stay Order Governing Judicial Review was mailed, first-class
postage prepaid, to:

Vernon K. Smith
Attorney at Law
1900 West Main Street
Boise, Idaho 83702

Karen Rash
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LAWRENCEG. WASDEN
ATTORNEY GENERAL

SEP O2 2008

CRAIG G. BLEDSOE
KATHERINE TAKASUGI
TRACEY ROLFSEN
CHERYL D. GEORGE
Deputy Attorneys General
Idaho Department of Labor
317 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570 ext. 3138
ISB No421:3

RECEIVED

Sr-'.P tl 3 2008
ID DEPT. OF LABOR
LEGAL

Attorneys for Respondent Idaho Department of Labor
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)

VERNON K. SMITH, JR.,
Petitioner - Employer,
vs.
IDAHO DEPARTMENT OF LABOR,
Respondent.
______________

)
)
)
)
)
)
)
)

CASE NO. CVOC 2008-25172
ORDER TO STAY ORDER
GOVERNING JUDICIAL REVIEW

It is ORDERED that the Order Governing Judicial Review issued by this Court on
August 20, 2008, be stayed pending this Court's decision on Respondent's Motion to
Dismiss filed with this court on August 21, 2008.
DATEDthis ~~yof

~~~

,2008.

f

D. DUFF McKEE
D. DUFF McKEE
Senior District Judge
ORDER TO STAY ORDER GOVERNING JUDICIAL REVIEW - 1
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CERT~TE OF MAILING
I hereby certify that on this

2:_ day of ~ - 2008, I mailed (served) a

true and correct copy of the Order to Stay Order Governing Judicial Review:

Cheryl D. George
Deputy Attorney General
Idaho Department of labor
317 W. Main Street
Boise, ID 83735-0760

Vernon K. Smith
Attorney at Law
1900 West Main Street
Boise, Idaho 83702

J. David Navarro
Clerk of the District Court

ORDER TO STAY ORDER GOVERNING JUDICIAL REVIEW - 2
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VERNON K. SMITH
ATTORNEY AT LAW
1900 West Main Street
Boise, Idaho 83702
Jdaho State Bar No. 1365
Telephone:
(108) 345-1125
Fax:
(:208) 345• l 129

IN THE DlSTRICT COURT OF THE FOURTH JUDICIAL DISTRlCT OF
THE STATE OF IDAH'.0, IN AND FOR THE COUNTY OF ADA
)

VERNON K. SMITH, JR,
EMPLOYERACCOUNT#0000829110
Petitioner - Employer,

v.

)
)
)
)
)

CASE NO. CVOC 2008-25172
STIPULATION TO DISMISS
PETITION FOR JUDICIAL REVIBW

)
)

IDAHO DEPARTMENT OF LABOR,
Respondent.

)
)
)

~-----------)
COJ\,IES NOW Cheryl D. George, counsel of record for the above-nanied
Respondent, and the Petitioner - Employer above-named, Vernon K. Smith, Jr., and do
herewith agree and stipulate to have the Court enter an Order dismissing the Petition for
Judicial Review, filed August 13, 2008, as the matter shall be processed as an appeal of the
Jndustrlal Commission Order, instead of a judicial review of an agency decision. The
Motion for Sanctions is withdrawn.
A-Dated this_!:!__ day of September, 2008.

eptember, 2008

.

./

Vemon K. Smith
Attorney for :Petitioner- Em

STIPULATION TO DISMISS J>ETmON FOlUUDlCIAL REVIEW P. J
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09-04-'08 13:27 FROM-Vernon K Smith

2083451129

T-548 P003/004 F-312

CER
I HEllEBY CERTIFY That on the "f-,lllll;;;;<.::<la::-,Y of September, 2008, I caused a true
and correct copy of the above and foregoing to e e · ered to the following persons at the
following addresses as follows:

Clerk of the Comt
Fomth Judicial District
Ada County
200 West Front Street
Boise, Idaho 83702

(
(
(

)
.)
)

U.S.Mail
Fax
Hand Delivered

Cheryl Oeorge
Deputy Attorney General
Idaho Department of Labor
317 West Main Street
Boise, Idaho 83735

(
(
(

)

)
)

U.S.Mail
Fax
Hand Delivered

Idaho lndUBtrial Commission

(
(
(

P.O. Box 83720

Boise, Idaho 83720-0041

U.S.Mail
Fax
Hand Delivered

STIPULATION TO DISMISS PETmON FOR JUDICIAL lIBVlBW P. 2
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VERNON K. SMITH
ATIORNEY AT LAW
1900 West Main Street
Boise, Idaho 83 702
Idaho State Bar No. 1365
Telephone:
(208) 345-1125
Fax:
(208) 345-1129

lN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

of! EC EI \IE D

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)

VERNON K. SMITH, JR.,
EMPLOYER ACCOUNT #0000829110
Petitioner - Employer,

v.
IDAHO DEPARTMENT OF LABOR,

____________
Respondent.

)
)
)

)
)
)
)
)
)
)

CASE NO.

cvoc 2008-!5172

Sfp l O2008
ID DEPT. OF LABO
LEGAL.

R

ORDER DlSMISSING
PETITION FOR JUDICIAL REVIEW

)

Upon reviewing the Stipulation to Dismiss Petition for Judicial Review, and for
good cause appearing therefore,

IT IS HEREBY ORDERED, AND THIS DOES ORDER, the Petition for Judicial
Review, filed August 13, 2008, is hereby dismissed, and the Motion for Sanctions has been
withdrawn.
. (!,,___,·
Dated this
day of September, 2008

1_

Senior District Judge

ORDER DISMISSrNG PETITION FOR JUDICIAL REVIEW P. l
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CERTIFICATE OF MAILJNG,
I hereby certify that on this 8th day of September, 2008, I mailed (served) a true and
correct copy of the within instrument to:
VERNON K. SMITH
ATTORNEY AT LAW
1900 WEST MAIN STREET
BOISE IDAHO 83702
CHERYL GEORGE
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET
BOSIE IDAHO 83735
IDAHO INDUSTRIAL COMMISSION
POST OFFICE BOX 83720
BOISE IDAHO 83720-0041

J. DAYID NAVARRO
Clerk of the District Court
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INTRODUCTION

By virtue of the authoritY, vested in the Industrial Commission pursuant to Idaho Code§§ 72508 and 72-1368(7), the Industrial Commission of the State of Idaho does hereby adopt the following
rules of procedure governing judicial matters under its jurisdiction as provided by the Idaho
Employment Security Law. These rules shall repeal those rules previously adopted by the
Commission on July 1, 1998.
Where reference is made in these Rules to "the Commission," that term shall include the full
Commission or members thereof and any Referee to whom the Commission has referred all or any
part of the matter.

COMMENT: - Idaho Code § 72-508 provides that the Commission shall have authority to
promulgate and adopt reasonable rules and regulations involving judicial matters, the provisions of
Chapter 52, Title 67, Idaho Code, notwithstanding. Idaho Code§ 72-1368(7), provides that the
Commission shall decide all claims Joi- review ofdecisions ofappeals examiners of the Depanment
ofLabor, filed by any interested pany in accordance with the Commission's own rules ofprocedure.

- 1-
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RULE!.
TITLEANDSCOPEOFCOVERAGE
These rules may be known and cited as the Rules of Appellate Practice and Procedure Under
the Idaho Employment Security Law, or abbreviated R.A.P.P. and they shall apply in all disputed
appeals coming under the Commission's jurisdiction. Only an interested party to a Decision of an
Appeals Examiner of the Department of Labor may file an appeal to the Commission, and the
Commission shall make such Order or Ruling as allowed by Idaho Code § 72-1368(7).

-2Effective as Amended February I, 2001
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RULE2.
DEFINITIONS
'

(A) "Appeal" means a writing, signed by an interested party or legal representative,
containing words that, by fair interpretation, present a claim for review. To be valid, an appeal must
be ftled by delivering it to the Idaho Industrial Commission, 317 Main Street, Boise, Idaho, or by
mailing it to the Industrial Commission, P.O. Box 83720, Boise, Idaho, 83720-0041. If personally
delivered, the appeal must be received by 5:00 p.m. on the last day to appeal. Appeals delivered to
any other Industrial Commission office, appeals delivered or sent to any Department of Labor office,
and appeals that are not signed by an interested party or his, her or its attorney are not considered
valid appeals.
(B) "Interested party" is defined by Idaho Code § 72-1323 and includes, with respect to a

claim for benefits, the claimant, the claimant's last regular employer, the covered employer whose
account is chargeable for experience rating purposes, the cost reimbursement employer who may be
billed for any portion of benefits claimed, and the Director of the Department of Labor or a duly
authorized representative of any of them. With respect to proceedings involving employer liability,
"interested party" means the employer and the Director or a duly authorized representative of either
of them.
(C) ''Service"· means mailing or personally delivering a copy of the document to each
interested party. Service by mail is deemed complete upon the date of mailing to the party's lastknown address.
(D) "Filing" means personally delivering a document to the Industrial Commission at 317

Main Street, Boise, Idaho, mailing it to the Industrial Commission, P.O. Box 83720, Boise, Idaho,
83720-0041, or transmitted by facsimile to 208-334-2321. Appeals delivered by any means to any
other Industrial Commission office will not be considered filed. Appeals sent to the Department of
Labor will not be considered filed.
1.

2.
3.

If personally delivered, the appeal must be presented to the Industrial Commission

during business hours and received no later than 5:00 p.m. on the last day to appeal.
The date of personal delivery shall be noted on the appeal and shall be deemed the
date of filing.
If mailed, the appeal shall be deemed to be filed on the date of mailing as determined
by the postmark on the envelope containing the appeal.
Appeals transmitted by facsimile to the Commission and received by 5:00 p.m. on a
business day shall be deemed filed on that day. An appeal transmitted by facsimile
and received by the Commission on a weekend, holiday, or after 5:00 p.m. on a
business day shall be deemed filed on the next business day.
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RULE3.
FILING APPEALS
(A) FORM - An appeal shall be in writing, signed by an interested party or legal
representative, and shall contain words that, by fair interpretation, present a claim for review.
(B) TIMELJNESS -The appeal must be filed within fourteen (14) days of the service by mail

or otherwise of a final decision of the appeals examiner. An appeal not filed within such time will be
dismissed as untimely. Service by mail is deemed complete upon the date of mailing to the party's
last-known address. If a timely request or motion for rehearing is filed with the Department of Labor
Appeals Bureau, the fourteen-day period does not begin to run until service by mail or otherwise of a
final order issued by the Bureau.
(C) NOTIFICATION - When a claim for review or appeal of a decision of an appeals

examiner is filed with the Industrial Commission, the Commission shall notify by mail all interested
parties, who had notice of the decision of the appeals examiner, by mailing or delivering to said
interested parties a copy of the claim for review.
(D) COPIES OF CORRESPONDENCE TO ALL INTERESTED PARTIES -Any party

sending correspondence to the Commission concerning an appeal shall serve copies on all interested
parties as well.
(E) DISCOVERY NOT PERMITTED - No discovery procedures as contemplated by the
Idaho Rules of Civil Procedure are pemiitted.
(F) TRANSCRIPTS - Pursuant to Idaho Code § 72-1368( 6), the Commission will prepare

and serve on all interested parties a copy of the tape recording of the appeals examiner's hearing in
each case appealed to the Commission. The form of the copy, either audio tape or paper transcript,
will be at the discretion of.the Commission.
(G) CHANGE OF ADDRESS -Any interested party shall promptly notify the Commission in
writing of any change of mailing address.

COMMENTS: Subsection (A) clarifies that appeals ofdecisions ofhearing examiners must be sent to
the Industrial Commission, not the Department ofLabor. Additionally, ifa representative makes the
appeal on behalfof the party, the representative must be legally authorized to represent the party in
Idaho. See RULE 8. Representation of Parties Before Commission.
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Subsection (B) derives from Idaho Code § 72-1368(5) and (6), which provide that unless an
interested party shall within fourteen ( I 4) days after service of the decision of the appeals examiner
file a claim for review or unless an application or motion is made for a rehearing of such decision,
the decision of the appeals examiner shall become final. The Idaho Supreme Court has held that it is
mandatory and jurisdictional that appeals be filed within the statutory time period. There is no
provision for granting relieffor extenuating circumstances, Fouste v. Department ofLabor, 97
Idaho 162,540 P.2d 1341 (1975).
Subsection (D) contemplates the Department ofLabor as an interested party.
Subsection (E) stems from a recognition that time is of the essence in Unemployment Insurance Act
proceedings.
Subsection (F) invokes the Commission's authority to require a transcript ofa proceeding, pursuant
to Idaho Code § 72-1368(6), so that the Commission may discharge its obligation to rule on appeals
on the basis ofthe record ofproceedings before the appeals examiner, as mandated by§ 72-1368(7)
and as a due process safeguard.
Subsection (G) service by mail is deemed complete on the date ofmailing to the party's last-known
address. Therefore, it is imperative that the Commission be kept apprised ofcurrent mailing address
iriformation.

-5Effective as Amended February 1, 2001
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RULE4.
BRIE}FS

(A) TIME FOR FILJNG - The Commission rnay, upon request of an interested party filed
within seven (7).days from the date of mailing of the record, grant all parties time in which to submit
argument by written briefs. Unless there appears good cause for establishing an alternative briefing
schedule and the Commission so orders, the party requesting the right to submit a brief shall file an
opening brief no later than ten (10) days after notice of the Commission's decision to grant the
request to allow the filing of the opening brief. A responding brief may be filed by an interested
party. Responding briefs shall be filed and .served seven (7) days from the date of receipt of the
opening brief. As continuances ru:e., not favored, the Commission will not grant requests for
""'"
additional time for filing briefs unless
made by motion within the original time allowed and upon a
showing of good cause.
(B) CITATIONS AND SUPPORT REQUIRED - Written argument niust be based upon the
evidence established in the evidentiary record. Whenever a party refers to hearing testimony,
whether by quoting or paraphrasing, such reference· must include a citation to the page or pages in the
transcript, whenever practicable, where the hearing testimony can be found. If the testimony is not
transcribed, this requirement is waived. Whenever a party refers to evidence reflected in an exhibit,
such reference must include a citation to the exhibit number. Whenever a party asserts a point of
law, such assertion musrbe supported by citation to appropriate legal authority. Whenever a brief
does not contain the citations and support required by this rule, it may be subject to a motion to strike
by any party or may be stricken by the Commission on its own motion.
(C) LENGTH - No brief in excess of 30 pages, exclusive of any addendum or exhibit, shall
be filed without the Commission's prior consent. A brief of20 pages or more shall contain a table of
contents.

COMMENT: Prose refers to those parties who represent themselves before the Commission. Such
parties are encouraged to comply with the citations' requirements. A. pro se brief that does not
strictly comply with the citation requirements wiJl be deemed to have complied as long as the prose
party appears to have made a good faith effort to apprise the Commission of the facts and law on
which he or she relies.

-6Effective as Amended February 1, 2001
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RULES.
EX PARTE COMMUNICATIONS
(A) EX PARTE COMMUNICATIONS PROHIBITED - From the time an appeal is filed
until it becomes final under Idaho Code § 72-1368, no person involved in the appeal shall
communicate, either directly or indirectly, or shall discuss with a Commissioner or a Referee the
merits of any matter in which an appeal is pending unless all parties or their attorneys are present. No
person shall correspond with any Commissioner or Referee, regarding any such matters unless
service of a copy of the correspondence is made on all parties and proof of service is filed. No
person acting on behalf of any party shall attempt to influence the disposition of an appeal through
such communications. No Referee shall knowingly cause a communication prohibited by this
section to be made. If a communication is received in violation of this rule, the person receiving the
communication shall place in the record all such-writtencommunications-oramemorandmrrstatirrg
the substance of all such communications, and direct that a full copy of the communication be sent to
all other interested parties to the appeal and allow an appropriate time for such parties to respond.

COMMENT: Subsection(A) recognizes that Commissioners and Referees are bound by the Code of
Judicial Conduct, including the rule against ex parte contacts contained in Canon 3. All
practitioners before the Commission are similarly constrainedfrom ex patte contacts by Rule 3.5 of·
the Idaho Rules of Professional Conduct.
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RULE6.

COMMISSION HEARINGS
(A) SEVEN (7) DAYS TO REQUESTHEARJNG-Any interested party shall have seven (7)
days from the date of mailing of the record to file with the Commission a written request for a
hearing before the Commission.
(B) FORM OF HEARlNG REQUEST - The party or parties requesting a hearing shall submit

the following information with the request for hearing:
1.

tbe reason for reqnesting the hearing;

2.
whether the party desires to present evidence to the Industrial Commission in
addition to that presented to the appeals examiner;
3.

a description of the evidence the party desires to present;

4.
an explanation of why the proposed evidence is relevant to the issues before
the Industrial Commission; and
5.

reason why the proposed evidence was not presented before the examiner.

(C) STANDARD OF REVIEW FOR HEARING REQUEST; NOTICE OF COMMISSION
HEARING; LIMITATIONS ON EVIDENCE, WITNESSES PRESENTED AT HEARING - Upon
receipt of a timely request or receipt of the record of proceedings before the appeals examiner and
expiration of the time allowed for interested parties to request a hearing, the Commission shall
review the matter to determine whether the interests of justice require the presentation of additional
evidence. lf the Commission determines, in its discretion, to grant a request for hearing to permit
receipt of additional evidence, all parties shall be promptly notified. The commission may limit the
evidence to be presented and may specify the witnesses who are permitted to testify. The
Commission may also refer the matter back to the Appeals Examiner for further proceedings.

(D)TEN(lO)DAYNOTICEOFHEARlNGREQUlRED;TRANSCRIPTOFHEARINGIf the Commission allows a hearing before the Commission, it shall give at least ten (10) days written
notice of the time and place of hearing and of the issues to be heard, either by personal service or
registered or certified mail. A stenographic or machine-recorded transcription of any testimony
presented at any hearing shall be taken.
(E) HEARlNG NOT REQUESTED OR HEARJNG REQUEST DENIED - If no hearing is
requested, or a request for hearing is denied, the Commission shall decide the claim for review upon
the record of proceeding before the appeals examiner. The Commission may request briefs based on
the evidentiary record in lieu of granting a hearing.
-8Effective as Amended February I, 2001
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RULE7.
EVIDENCE AND WITNESSES
(A) RECORD OF EVIDENCE; WRrITEN ARGU!v!ENT -The record of evidence before
the Commission shall consist of either the tape recording or the transcript of any hearing conducted
by the appeals examiner, together with the exhibits admitted into evidence by the Appeals Examiner
and the testimony and exhibits presented to the fudustrial Commission at its hearing, if one is held.
The Commission may also consider written argument submitted by any interested party. Written
argument must be based upon evidence established in the record. Hearsay evidence, standing alone,
is not sufficient to support findings in an administrative hearing.
(B) WITNESS FEES AND MILEAGE TENDERED ON REQUEST; AMOUNT OF
WITNESS FEES AND MJLEAGE; SERVICE OF SUBPOENAS - No person shall be required to
attend as a witness in any proceeding before the fudustrial Commission unless lawful mileage and a
witness fee for one day's attendance shall be first tendered upon request. Witness fees and mileage
shall be in the amount provided by law for a witness in the district courts of this state and shall be
paid by the party on whose behalf the witness is subpoenaed. Service of subpoenas shall be
accomplished in the manner provided by law °for the service of subpoenas in civil proceedings in the
district courts of this state.

COMMENT:Subsection (A) is based on the Idaho Supreme Court's holding that hearsay evidence-standing alone--is not sufficient to support the findings in an administrative hearing. Application of
Citizens Utilities Company, 82 ldaho 208, 351 P.2d 487 (1960).
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RULES.
REPRESENTATION OF PARTIES BEFORE COMMISSION
(A) NATURAL PERSONS - In all matters, any party who is a natural person may appear in
person or by an attorney. A claimant may be represented by an attorney or other duly authorized
agent.
(B) EMPLOYERS - Employers who are natural persons may represent themselves or be

represented by an attorney. Employers who are partnerships shall be represented by a partner or by
an attorney. Employers who are corporations or associations must be represented by an attorney.
(C) LICENSED IDAHO ATTORNEY - All attorneys representing parties before the
Commission shall be licensed to practice and actively practicing Jaw in the state ofldaho. Attorneys
representing parties before the Commission shall file with the Commission a Notice of Appearance.
(D) FILING A NOTICE OF APPEAL - Any party may file a notice of appeal on its own
behalf. In the case of corporations, a corporate officer may file a notice of appeal on behalf of the
corporation. Appeals submitted by employer representatives, who are not attorneys, will not be
considered.

COMMENT: Subsection (A) allows claimants to choose "other duly authorized agent{s]" but does
not extend this to employers. See Idaho Code§ 72-1375(2). Therefore, an employer representative
who is not a licensed attorney in the State ofIdaho may not represent an employer. Representation
of another person before a public agency or service commission constitutes the practice of law
where the proceedings before those tribunals are held for purposes of adjudicating the legal rights
or duties of a party. Kyle v. Beco. Corp .• 1091daho 267,707 P.2d 378 (1985), Idaho State Bar
Association v.1dahoPublic Utilities Commission. 1021daho672, 637 P.2d 1168 (1981). Weston v.
Gritman Memorial Hospital. 99 ldaho 717, 587 P.2d 1252 ( 1978).
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RULE9.

CHANGE OF ATTORNEY/ATTORNEY WITHDRAWAL
(A) SUBSTITUTION OF COUNSEL-The attorney of record for a party to an appeal may be
changed or a new attorney substituted by notice to the Commission and to all parties, which is signed
by both the withdrawing attorney and the new attorney, without first obtaining leave of the
Commission. If anew attorney appears in an appeal, the appeal shall proceed without delay, unless
the Commission finds good cause for delay of the proceedings.
(B) LEAVE TO WITHDRAW - Except as provided in subsection (A) above, or by
stipulation between an attorney and the client and upon order of the Commission approving said
stipulation, no attorney may withdraw as an attorney of record without first obtaining leave and order
of the Commission upon a motion, supported by affidavit, filed with the Commission and serviced
on all parties to the appeal, including the client. The Commission may grant leave to withdraw as
counsel of record for good cause and upon such conditions as will prevent any delay in determination
and disposition of the pending appeal. Notwithstanding this provision, a claimant who intends to
terminate the service of his or her attorney of record and to proceed pro se may do so by giving
written notice to the Commission, the claimant's attorney of record, and all parties that the claimant
will no longer be represented by counsel and will represent himself or herself.
(C) NOTICE TO CLIENT OFWIT1IDRAWAL- If an attorney is granted leave to withdraw,
the Commission shall enter an order permitting the attorney to withdraw. After the order is entered,
the withdrawing attorney shall promptly serve a copy of the order upon the attorney's former client
and file proof of service of the same with the Commission. The withdrawing attorney shall make
such service upon his or her client as is most likely to give actual notice to the client. Such service
may be made by personal service or by certified mail to the client's last-known address. Service by
certified mail shall be complete upon_ mailing. Upon the entry of an order granting leave to an
attorney to withdraw from an appeal, no further proceedings can be had in that appeal which will
affect the rights of the client of the withdrawing attorney for a period of 21 days after service of the
order of withdrawal.
(D) WITHDRAWAL UPON DEATII, EXTENDED lLLNESS, ABSENCE, SUSPENSION
OR DISBARMENT OF ATTORNEY - In the event of the death, extended illness, extended absence,
suspension or disbarment from the practice of law of an attorney of record in an appeal, if such
attorney has not indicated on his or her appearance that the attorney is associated with a partnership,
firm, corporation or other attorneys in the appeal, then no further proceedings can be had in such
appeal that will affect the rights of the party represented by such attorney for a period of21 days after
the order has been served as provided in this rule.

- JI Effective as Amended February 1, 2001

77

COMMENTS: Subsection (A) allows a substitution of counsel without leave of the Commission
where the party is not prejudiced.
Subsection (B) addresses attorney withdrawal and requires either a stipulation approved by the
Commission or a motion thereon prior to withdrawal.
Subsection (C) sets fonh the withdrawing attorney's responsibilities to notify the former client. It
prohibits further proceedings for three weeks to allow the client reasonable time to retain new
counsel.
Subsection (D) addresses what may be considered involuntary attorney withdrawal and prohibits
junher proceedings for three weeks to allow the client reasonable time to retain new counsel.
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RULEl0.
COMMISSION PROCEDURE
(A) MATIER MAY BE HEARD BY COMMISSION OR ASSIGNED TO REFEREE;
POWER TO HEAR CLAIMS FOR REVIEW, SUBPOENA WITNESSES, ADMINISTER OATIIS,
TAKE TESTIMONY, ISSUE SUBPOENA DUCES TECUM, EXAMINE BOOKS AND
RECORDS; ENFORCEMENT PROCEEDINGS - Any matter upon which a claim for review has
been filed with the Commission may be assigned, by the Commission, to a single Commissioner or
to a Referee, or the matter may be heard by the Commission. The Commission or any member
thereof, or any Referee appointed by the Commission, shall have the power to subpoena witnesses,
administer oaths, take testimony, issue subpoena duces tecum, and to examine such of the books and ·
records of the parties to proceeding as relates to the question in dispute. Proceedings for
enforcement shall be as provided in Idaho Code§§ 72-1338 and 72-1339.
(B) PRE-HEARING CONFERENCE-The Commission, or any Commissioner or Referee to
whom a case is assigned, may direct the parties to appear for a pre-hearing conference to consider
any matters that may aid in the disposition of a case.

(C) ORDER OF TESTIMONY -At any hearing, the party requesting review of the decision
of tbe appeakexamtner may be called upon to present its evidence first. The respondents may then
present their evidence. The parties may then respectively offer rebuttal evidence. The parties may
also request the opportunity to submit written arguments following the hearing.
(D) REVIEW BY COMMISSION OF COMMISSIONER'S OR REFEREE'S FINDING,
ORDER OR DECISION; ADOPTION OF FINDING, ORDER OR DECISION BY COMMISSION
- If the matter is assigned to a single Commissioner or Referee, he or she shall make recommended
Findings of Fact and Conclusions of Law, and the Proceedings shall then be submitted to the
Commission for its review .. Every finding, order, or decision of a single Commissioner or Referee,
when approved and confirmed by the Commission and ordered filed in its office, shall be deemed to
be the final order or decision of the Commission.
(E) RECONSIDERATION - Motions for reconsideration shall be in writing and specifically

identify the legal justification upon which the motion is based. The request for reconsideration must
be filed within twenty (20) days from the date of filing of the Commission's decision and order, and
served on all interested parties.
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COMMENT: A requestfor reconsideration is a request that the Commission reexamine its decision
in light of additional legal arguments, a change in law, a misinterpretation of law, or an argument
or aspect of the case that was ovr:rlooked. A request for reconsideration that is based on a legal
argument which could have been raised earlier in the proceeding will not ordinarily be granted.
The intent is to provide a definite format for legal critique but discourage reactionary and
insubstantial motions when a pany merely wants the Commission to "think it over again."
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RULEll.
REMANDS
(A) STANDARDS FOR REMANDING CASES - The Commission may remand cases to the
Department of Labor in the following sitnations:
l. Where the decision below does not set forth specific findings of fact;
2. Where a party did not appear for the Department of Labor hearing and has
established good cause for the absence;
3. Where the Commission grants a new hearing request pursuant to RULE 6(C); or
4. Where other good cause to remand exists.
(B) PERFECTING NEW APPEAL UPON REMAND - When a case is remanded, the
Commission no longer has jurisdiction; therefore, a new request for Commission review, if desired,
shall be filed by an aggrieved party within fourteen (14) days after the date of service of the Appeals
Bureau's decision on remand.
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RULE 12.
SANCTIONS
(A) VIOLATION OF RULES - The Commission retains power to impose appropriate
sanctions for any violation or abuse of its rules.
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Appendix P
Postage Payment Methods: Stamps
604.1.2

604

Postage Payment Methods

Overview

1.0
1.1

Stamps
Postage Stamp Denominations
Postage stamps are available in the following denominations:

lYPE AND FORMAT
Regular Postage

Precanceled Presorted
Price Postage First~Class Mail and
Standard Mail

DENOMINATION

Panes of up to 100

$0.01, .02, .03, .04, .05, .09, .10, .17, .20, .23, .24, .27, .40, .42,
.50, .59, .60, .62, .70, .72, .80, .83, .94
$1, $2, $4.80, $5, $16.50

Coils of 50

$0.42

Coils of 500

$0.01, .03, .05, .10

Coils of 10,000

$0.01, .02, .03, .05, .10, .41, .42

Coils of 500, 3,000, and 10,000

Various nondenominated (available only to permit holders)

20-Stamp Booklets

$0.42 ($8.40 booklets)

Breast Cancer Research
Panes of up to 20

Purchase price of $0.55; postage value equivalent to Rrst-Class
Mail nonautomation single-piece price {$0.42); remainder is
contribution to fund breast cancer research.

18-Stamp Sheetlets

$0.42 ($7.56 sheetlets)

Commemorative

Semipostal

Forever Stamp

1.2

Postage Stamps Valid for Use
All postage stamps issued by the United States since 1860, unless listed in 1.3, are
valid for postage from any point in the United States or from any other place where
U.S. Mail service operates. Precanceled stamps may be used to pay regular
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postage and fees for extra services if the mailpiece is endorsed under the standards
for the class of mail and service requested. Precanceled postage may be used only
by permit holders authorized under 3.0. Unless excepted by standard, the total
postage affixed must equal at least the postage charge for the class of the mail and,
if applicable, the fee for the extra service requested. All nondenominated postage
and makeup price stamps, including official mail stamps, are valid at the original
prices of issue.

1.3

Postage Stamps Invalid for Use
The following are not valid to pay postage for U.S. domestic or U.S.-originated
international mail:

1.4

a.

Postage due, special delivery, special handling, and Certified Mail stamps.

b.

Stamps of other countries.

c.

United Nations stamps, unless on mail deposited at the United Nations, NY.

d.

U.S. stamps that are mutilated or defaced; cut from stamped envelopes,
aerogrammes, or stamped cards; covered or coated in such a manner that
canceling or defacing marks cannot be printed onto the stamps; or overprinted
with an unauthorized design, message, or other marking.

e.

Nonpostage stamps, such as migratory-bird hunting and conservation stamps,
U.S. saving and thrift stamps.

Imitations of Stamps
Matter bearing imitations of postage stamps, in adhesive or printed form, or private
seals or stickers resembling a postage stamp in fonn and design, is not acceptable
for mailing.

1.5

Imitations of Markings
Matter bearing decorative markings and designs, in adhesive or printed form,
resembling the markings and designs of official postal services, is not accepted for
mailing (see Exhibit 1 .5).

Exhibit 1.5 Prohibited Imitations

CLASSIFIED
DELIVERY
(No IGC(l!p! required)

1.6

Stamp Reproduction
Postmasters may not advise the public about the reproduction of foreign or
domestic postage stamps. Such information is available from Stamp Development,
USPS Headquarters (see 608.8.0 for address).
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1.7

Position of Stamp on Mailpiece
Stamps must be affixed firmly in the upper right corner of the address side of the
mail cover. Any stamp partly concealed by an overlapping stamp may not be
counted as postage.

1.8

Reuse of Stamps
Reuse of stamps with intent to cause loss to the government or the USPS is
punishable by fine and imprisonment.

1.9

Perforating Stamps
Postage stamps may be marked with perforation holes. The mark rnay not cover
more than 1/4 square inch (1 /2 inch by 1/2 inch) of the stamp, and the diameter of
the holes may not exceed 1/32 inch.

1.10

Additional Standards for Forever Stamps
Forever stamps are sold for the price of the current First-Class Mail single-piece
1-ounce letter price in 133.1 .4. The postage value of each forever stamp is the
current First-Class Mail single-piece 1-ounce letter price. Forever stamps may be
used only on single-piece price mail.

1.11

Additional Standards for Semipostal Stamps
Semipostal stamps are subject to the following special conditions:

1.12

a.

Semipostal stamps are stamps sold for a price that exceeds the postage value
of the stamp. The difference between the price and postage value (also known
as the "differential") less an offset for reasonable USPS costs, as determined by
the USPS, is contributed to a specific cause. Semipostal stamps are offered for
sale for a limited time as provided by law or by the USPS.

b.

The following semipostal stamp is available: The Breast Cancer Research
semipostal stamp. The difference between the purchase price and the
First-Class Mail nonautomation single-piece first-ounce letter price in effect at
the time of purchase constitutes a contribution to breast cancer research and
cannot be used to pay postage. Funds (net of reasonable USPS costs) raised in
connection with the Breast Cancer Research semipostal stamp are transferred
to the Department of Defense and the National Institutes of Health.

c.

The postage value of each semipostal stamp is the First-Class Mail
nonautomation single-piece first-ounce letter price in 133.1 .4, Prices for Letters
and Cards, that is in effect at the time of purchase. Additional postage must be
affixed to pieces weighing in excess of 1 ounce, pieces subject to the
nonmachinable surcharge, or pieces for which extra services have been
elected. The postage value of semipostal stamps purchased before any
subsequent change in the First-Class Mail nonautomation single-piece
first-ounce letter price is unaffected by any subsequent change in that price.
The purchase price is listed in 1. 1.

Paying for Stamps
Payment may be made in U.S. currency. Foreign or mutilated money is not
acceptable. The USPS may require payment of the exact amount of the purchase.
Checks are acceptable subject to USPS check-acceptance policy and the
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assessment of charges to the customer for an uncollectible check returned by the
bank. The customer must use a money order or certified check if the amount due is
sent by mail.

· 1.13

2.0
2.1

Seals and Stickers
The nonaddress side of mail may have seals or stickers, if they do not imitate
postage stamps and do not have words, numerals, or other markings indicating a
value.

Stamped Stationery
Plain stamped Envelope
2.1.1 Fee
Fee, in addition to the postage value preprinted on the envelope:
FEE
TYPE

Size 6-3/4
Size 10

Each

$0.09
0.09

500
$14.90
16.95

2.1.2 Availability
Plain stamped envelopes are available at all post offices, except that:
a.

Only sizes 6-3/4 and 10 regular and window envelopes are sold in less than full
box lots (a full box contains 500 envelopes).

b.

Only nonprofit organizations and political committees authorized to use the
Nonprofit Standard Mail prices may buy Nonprofit (precanceled) envelopes.
Only full boxes are sold at post offices; only less than box lots are sold at
philatelic outlets.

2.1.3 Envelope Dimensions
Envelope dimensions, which can vary 1/16 inch, are as follows:
a.

Size 6-3/4: 3-5/8 by 6-1 /2 inches.

b.

Size 10: 4-1/8 by 9-1/2 inches.

c.

Intermediate sizes (between 6-3/4 and 10, as determined by surface area in
square inches) are not less than 6-1 /2 or more than 9-1 /2 inches long, not less
than 3-5/8 or more than 5 inches high, have a surface area of not more than 39
square inches, and have an aspect ratio (length divided by height) not less than
1.3 or more than 2.5.

2.1.4 Window Sizes
Window envelopes are available with these window sizes:
a.

The standard window is 1-1 /8 inches high and 4-3/4 inches wide, and is
placed 5/8 inch from the bottom edge of the envelope.

b.

In size 6-3/4 envelopes, the window is 7/8 inch from the left edge; in size 10
envelopes, 1 inch from the left edge.
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c.

On double window envelopes, the second window (designed for a return
address) is 1/2 inch from the top and left edges, and measures 3/4 inch h1gh
and 2-1/2 inches wide.

d.

Other window sizes and locations can be produced, if the window size is not
more than 1-1/2 inches high and 5 inches wide, and the window is not less
than 3/8 inch from any envelope edge. Windows must allow compliance with
general USPS addressing guidelines.

2.1.5 Imprinting
Stamped envelopes may be privately imprinted in any style, if at least 3-1 /2 inches
of clear space remains at the right end of the address side.
2.2

Personalized Stamped Envelopes
2.2.1 Fee
Fee, in addition to the postage value preprinted on the envelope:

lYPE
Size 6-3/4
Size 10

FEE

50
$4.60
4.60

500
$22.00
25.00

2.2.2 Availability
Personalized envelopes {stamped envelopes imprinted with a return address) are
available by mail order only. Customers mail Form 3203, with the full payment (by
check or money order) for the envelopes ordered, to Stamp Fulfillment Services (see
608.8.0 for address}.
2.2.3 Printing Specifications
All printing on personalized envelopes is subject to these specifications:

a.

Any line of printing is limited to 47 characters and spaces.

b. The total number of lines is limited to seven.
c.

The last two lines of printing must be reserved for the street address or post
office box number where mail is to be delivered, and the city, state, and ZIP
Code.

d.

Stamp Development, USPS Headquarters, must approve any printing not
permitted under 2.2.4 through 2.2.6. Requests for nonstandard printing are
considered on orders of one million or more identical envelopes. Stamp
Development's decision is final.

e.

Each envelope must bear a return address printed in uppercase and lowercase
letters, with flush left margin, using 8-point Helvetica type. The firm name or
main lines are in bold type.

2.2.4 Printed Return Address Standards
The printed return address must include the local address that includes a street
address; a post office box number; a rural route and box number; a bullding name,
room number, and street address; or both a street address and post office box
number; and the name of the post office or branch post office, state, and either the
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ZIP+4 or the 5-digit ZIP Code. The ZIP Code must be correct for the address on the
line immediately preceding the city and state. The postmaster determines whether
the address is adequate to ensure return of undeliverable mail.

2.2.5 Printed Return Address Options
The printed return address may include:
a.

The narne and title of an individual, or the narne of a firrn, corporation,
institution, association, or society.

b.

Descriptive words that represent business or professional names.

c,

The branch or department name of a business if necessary to ensure return of
undeliverable mail.

d.

The telephone number of an individual or group if printed irnrnediately
preceding the local address.

e.

A brief advertising statement or descriptive phrase following the narne or on up
to two separate lines. Indecent matter may not appear on wrappers or
envelopes (18 use 1463).

2.2.6 Optional Information
The following endorsements and instructions printed in at least 8-point type may be
included as part of the return address:
a.

Any ancillary service endorsement under 507 .1.1 through 507 .1.9 that requests
address correction, foiwarding, or return appropriate for the intended class of
mail (e.g., "Address Service Requested"). The endorsement must appear
directly below the return address, separated with a minimum clear space of
1/4 inch.

b.

Any sender instruction under 507 .1.8, Returning Mail, and 507.4.0, Address
Correction Services, that specifies a period for holding mail, not fewer than 3
and not more than 30 days (e.g., "AFTER 5 days RETURN TO"). The instruction
must appear directly above the return address. If such an instruction is printed
on envelopes at Standard Mail prices, those envelopes must also bear an
authorized ancillary service endorsement that provides for return postage.

2.2. 7 Rejected Envelopes
A customer may reject personalized envelope orders for defective manufacture or
mistakes in printing, denomination, size, etc.:
a.

If the purchaser's error, only the value of the postage is refunded. Such a refund
may be made at a post office or by returning the envelopes to Stamp Fulfillment
Services (see 608.8.0 for address). If the customer wants the envelopes
replaced instead, the customer must pay the difference between the full selling
price of the envelopes and the postage value. The customer must include an
explanation for rejecting the envelopes in a request for replacement or refund.

b.

If an error is made by the USPS, Stamp Fulfillment Services refunds the total
cost of the envelopes. The envelopes must be returned to Stamp Fulfillment
Services (see 608.8.0 for address) with an explanation of the error. Only the
customer whose name is in the return address, or the customer's
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representative, may submit rejected personalized envelopes for a refund. Rather
than seeking a refund, the customer may request that the envelopes be
replaced.

2.3

Other Stationery
2.3.1 Stamped Cards
Stamped cards are available as single stamped cards, double (reply) stamped
cards, and in sheets of 40 for customer imprinting. Single and double stamped
cards are 3-1/2 inches high by 5-1/2 inches long. Sheets must be cut to this size so
that the stamp is in the upper right corner of each card. The USPS does not offer
personalized stamped cards (cards imprinted with a return address).

2.3.2 Fee for Stamped Cards
Fee, in addition to the postage value preprinted on the card:
lYPE
Single Card
Double Card

Sheet of 40 cards (uncut)

FEE
$0.03
0.06
1.20

2.3.3 Validity of Postal Stationery
All stamped envelopes, stamped cards (formerly called "postal cards"), and
aerogrammes issued by the United States since 1873 are valid for postage from any
point in the United States or frorn any other place where U.S. domestic mail service
operates, under the same conditions as for postage stamps in 1.0.

3.0
3. 1

Precanceled Stamps
General Information
3.1.1 Definition
[7 -5-07.! Precanceling is the cancellation of adhesive postage, stamped envelopes,
or stamped cards before mailing. Precanceling may be done by the mailer under a
postal permit, or mailers may purchase precanceled stamps bearing a price
category from the USPS.

3.1.2 Use of Precanceled Stamps
Precanceled postage is an optional postage payment method for mailings at
Presorted and automation First-Class Mail prices and at all Standard Mail prices.

3.1.3 Prohibited Use of Precanceled Stamps
Precanceled postage stamps may not be used on any reusable mailing containers,
such as boxes, cases, .or bags.

3.1.4 Documentation
Unless excepted by standard, a precanceled stamp mailing must be accompanied
by documentation subject to the standards for documentation for each class of mail
if the mailing contains nonidentical-weight pieces or pieces without the full postage
at the applicable price.
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3.1.5 Amount of Postage
The value of precanceled stamps affixed to each piece in a mailing must be either
the exact amount due or another amount permitted by standard. Refunds for
overpayment must meet the standards in 9.0, Refunds and Exchanges.

3.1.6 Depositing Precanceled Stamp Mailings
Mail bearing precanceled postage must be presented to the post office where the
permit is held, at the times and places designated by the postmaster. Mail bearing
precanceled postage must not be deposited in street collection boxes.

3.1.7 Combining Precanceled Stamps With Other Postage Payment
Methods
Precanceted mair may be combined in a mailing with mail paid with other means
only if authorized by the USPS.

3.1.8 Return Address
Mailpieces with any precanceled imprint must have a complete domestic return
address. If the return address is outside the delivery area of the post office of
mailing, the mailer must put a cancellation endorsement to the left of the postage
showing city, two-letter state abbreviatlon, and ZIP Code of the office of mailing; or
submit, at the time of mailing, a duplicate of the postage statement and a sample
mailpiece, both in an envelope stamped and addressed to the postmaster at the
post office shown in the return address; or use the cancellation endorsement
"Mailed From ZIP Code" followed by the 5-digit ZIP Code assigned to the
postmaster at the office of mailing.

3.1.9 Markings and Endorsements
Whether the mailer or the USPS precanceled the stamps, each mailpiece with
precanceled postage must bear markings and endorsements required for the price
claimed or services requested.

3.2

Permit to Use Precanceled Stamps
3.2.1 Authorization to Use Precanceled Stamps
A mailer who wants to use USPS-precanceled stamps and stamped envelopes
must complete Form 3615 and file ft at the post office where mailings are to be
deposited. lf an applicant has a completed Form 3615 on file for other services,
precanceled authorization is annotated on the existing application. There is no fee
for this permit.

3.2.2 Revocation of Precanceled Stamp Permit
A permit may be revoked if used ln operating any unlawful scheme or enterprise, or
for buying or acquiring stamps or mailer's precancel postmarks for other than
mailing, or for falling to comply with the format requirement or instructions on Form
3615. The permit holder has 10 days to file a written statement showing why the
permit should not be revoked. The manager, customer service support (district),
issues the decision on such appeals.

3.3

PrecanceJJation of Stamps by USPS
[7 ·f>--07] Precanceled stamps are preprinted with a price category as the
precancelation method. These stamps are for matter mailed as part of a qualifying
mailing of the price category shown on the stamps. Mailpieces bearing a price
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category precancellation legend must include the return address. If the return
address is not within the delivery area of the post office of mailing, the mailer must
place a cancellation endorsement on the piece or provide information to the post
office shown in the return address. Precanceled stamps with a preprinted price
marking may be used to pay single-piece postage if the piece bearing the stamps
has the correct marking (e.g., "First-Class Mail") immediately under the postage.
3.4

Precancellation of Stamps by Mailer
3.4.1 Definition of Stamps Precanceled by Mailer
A mailer meeting the standards in 3.4 may precancel adhesive stamps, stamped
cards, and stamped envelopes with a mailer's precancel postmark. Stamped cards
are precanceled at the time of printing and do not require a mailer's precancel
postmark.
3.4.2 Authorization to Precancel Stamps
A mailer must request authorization to preprint price markings on precanceled
stamps or to use e precancel postmark on adhesive stamps, stamped cards, and
stamped envelopes. The applicant must submit a specimen meilpiece showing the
preprinting method or proposed precancel postmark. If more than one preprinted
marking is prepared or more than one format is used, a specimen for each must be
submitted. Forrn 3615 must be endorsed "Preprinting of Price Markings," or
"Mailer's Precancel Postmark," or both, es appropriate. The application and format
samples must be submitted to the postmaster of the office where the precanceled
mailings are to be deposited for approval by the district Business Mail Entry
manager. If the application end samples ere approved, the applicant receives written
notice of approval from the postmaster and a unique permit number assigned by the
postmaster.
3.4.3 Authorization Conditions
Mailer precencellation is authorized only for the specimen mailpieces submitted and
approved. After that, a specimen must be submitted and approved for each new
precancel postmark format or preprinted marking to be used.
3.4.4 Denial of Authorization to Precancel Stamps
If the application and format samples are not approved by the district Business Mail
Entry manager, the applicant receives written notice from the postmaster stating the
reasons for the denial and the applicant's appeal rights. The applicant may file a
written appeal with !he Pricing and Classification Service Center (PCSC). (See
608.8.4, PCSC and District Business Mail Entry Offices Contact Information.)
3.4.5 Revocation of Authorization to Precancel Stamps
A permit may be revoked for operating any unlawful scheme or enterprise, for
buying or acquiring stamps for other than mailing, or for failing to comply with the
required format standards. Within 10 days of receipt of the revocation notice, the
permit holder may file a written appeal with the PCSC. (See 608.8.4, PCSC and
District Business Mail Entry Offices Contact Information.) The PCSC issues the final
agency decision.
3.4.6 Design and Content of Mailer's Postmark
The mailer's precancel postmark must contain specific elements:
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a.

The mailing date (day, month, and year) if used on First-Class Mail; the month
and year of mailing may be shown on Standard Mail.

b.

The words "Mailer's Postmark" followed by the permit number and enough lines
to deface (cancel) the postage.

c.

Either the city, state, and 5-digit ZIP Code of the post office where the
precancel permit is held and the mailing is to be deposited, or the words
"Mailed From ZIP Code" followed by the 5-digit ZIP Code of the mailing office.
(If that post office is assigned more than one 5-digit ZIP Code, the precancel
postmark must show the 5-digit ZIP Code assigned to the postmaster.)

3.4. 7 Price Marking
The precancel postmark may include the words or authorized abbreviations of the
price marking required for the price claimed. Alternatively, if authorized under 3.4.2,
the mailer rnay preprint price markings required by other standards on adhesive
stamps to be used for mailings at the corresponding prices. Such preprinted
markings must be in uppercase letters of at least 6-point type, printed in black
indelible ink on the stamp where optimum contrast is possible. A preprinted price
marking applied by the mailer, by itself or with a precancel postmark, rnust not
obscure other printing on the stamp that is part of the USPS design (e.g., "USA").

3.4.8 Cancellation of Stamps
Black ink must be used for cancellation. It must provide enough indelibility and
contrast to prevent reuse of the starnps. The precancel permit number must not be
obscured by the cancellation.

3.4.9 Required Format
A mailer must use one of the Format A designs in Exhibit 3.4.9. Format B may be
used only by a mailer previously authorized to do so and who has the necessary die.
The only permissible alternative or modification to any format is the addition of a
price marking permitted by 3.4. 7.

Domestic Mail Manual• Updated 5-12·08

92

Postage Payment Methods: Postage Meters
604.4.1.1

Exhibit 3.4.9 Format for Mailer's Precancel Postmarks
Format A

Format B

3.5

Stamp Collectors
Subject to USPS policy in 608.4.0, precanceled postage may be bought for
philatelic purposes as well as postage payment. A stamp collector may mail matter
bearing precanceled postage if the collector has a permit to use precanceled
postage at the post office where the mail is presented. Creating philatelic oddities or
precanceling issues or denominations that would not otherwise see legitimate mail
use is not permitted. Mail orders must include a stamped, self-addressed envelope.

3.6

Using High Value Stamps
If precanceled postage on a single piece is more than $1, the precanceled stamps
must be overprinted or handstamped in black ink with the mailer's initials and the
numerical abbreviations of the month and year for use (e.g., "A, B. Co. 9-78"). These
stamps are acceptable on mail during the month shown and through the 10th of the
following month.

4.0
4.1

Postage Meters and PC Postage Products ("Postage
Evidencing Systems")
Basic Information
4.1.1 Definitions
Postage meters and PC Postage products are collectively identified as "postage
evidencing systems." A postage evidencing system is a device or system of
components a customer uses to print evidence that postage required for mailing has
been paid. Postage evidencing systems print indicia, such as meter imprints or
information-based indicia (IBI), to indicate postage payment. Mailers print indicia
directly on a mailpiece or on a label that is affixed to a mailpiece. Mailers must place
indicia in the upper-right corner of the mailpiece or label, according to 4.3.3.
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4.1.2 Product Categories
Product categories include postage meters and PC Postage products. Additional
lnformation on product categories and authorized providers is available online at
www.usps.com/postagesolutions. The primary characteristics of postage meters
and PC Postage products are described below.
a.

Postage meters are devices that allow download, storage, and accounting of
postage in the device. Meters print indicia that may be IBI or non-IBI, to indicate
postage payment. IBI are digitally generated indicia that include a
two-dimensional barcode. Postage meters are available only through
authorized providers. Meters may only be leased or rented and may not be sold
or resold. Some components of metering systems may be purchased as
authorized by the USPS.

b.

PC Postage products are software-based solutions for managing postage
accounts. Mailers purchase postage using a computer and print indicia using
desktop or label printers. PC Postage products print IBI indicating postage
payment and may print directly onto mailpieces, shipping labels, and
USPS-approved customized labels. PC Postage products are offered by
commercial providers approved by the USPS. PC Postage products are
typically offered by providers through subscription service agreements. Some
components of PC Postage systems may be purchased as authorized by the
USPS.

c.

PC Postage technology also enables authorized postage payment for
Internet-based services operated by authorized private vendors as well as
Click-N-Ship, a shipping label option available at www.usps.com.

4.1.3 Authorized Meter Providers

f3·21-Gi] The following providers are author/zed:
DATA-PAC MAILING SYSTEMS CORP
1217 BAY RD
WEBSTER NY 14580-1958
800-355-1755
www.data-pac.com
FRANCOTYP-POSTALIA INC
140 N MITCHELL CT STE 200
ADDISON IL 60101 -5629
800-341-6052
www.fpusa.net
HASLER lNC
19 FOREST PKY
SHELTON CT 06484-6140
800-243-6275
www.haslerinc.com
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NEOPOSTINC
30955 HUN1WOOD AVE
HAYWARD CA 94544-7084
800-624-7892
www.neopostinc.com
PITNEY BOWES INC
1 ELMCROFT RD
STAMFORD CT 06926-0700
800-322-8000
www.pitneybowes.com

4.1.4 Authorized PC Postage Providers
The following providers are authorized:
ENDICIA.COM (PSI SYSTEMS INC)
247HIGHST
PALO ALTO CA 94301-1099
800-576-3279 x140
www.endicia.com
PITNEY BOWES INC
1 ELMCROFT RD
STAMFORD CT 06926-0700
800-322-8000
www.pitneybowes.com
STAMPS.COM
12959 CORAL TREE PLACE
LOS ANGELES CA 90066-7020
888-434-0055
www.stamps.com

4.1.5 Authorized Classes of Mail
Mailers may use postage evidencing systems to affix or imprint indicia on any class

of mail except Periodicals.
4.2

Authorization to Use Postage Evidencing Systems
4.2.1 Customer Agreement
Customers must enter into an agreement with the USPS for authorization to use
postage evidencing systems. By entering into the agreement, the customer accepts
responsibility tor control and use of the system and agrees to abide by all rules and
regulations governing its use. The following conditions apply to these agreements.
a.

Customers enter into an agreement with the USPS (e.g., via electronic
click-through or contract signature) in conjunction with executing a separate
agreement with the provider tor rental, lease, or use of a postage evidencing
system. Actual implementation of the agreement with the USPS varies by
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product category and provider and is typically facilitated by the provider on
behalf of the USPS. Postage evidencing systems are rented or leased. They
may not be purchased, sold, or resold.
b.

A meter lease or rental agreement with an authorized provider is required for
postage meter use. Registration with an authorized provider is required for PC
Postage system use.

c.

The customer must provide updated address information to the provider in the
event of relocation.

d.

Postage meter manufacturers must conduct inspection of certain meters on a
scheduled basis. The customer agrees to make the meter available for provider
inspection or USPS examination when required.

e.

The customer agrees to promptly report a defective meter, or loss or theft of a
meter, to the provider.

4.2.2 Authorized Possession
Only authorized customers may possess or use postage evidencing systems.
Customers must surrender postage evidericing systems to the provider or its agent
upon termination of the lease or rental agreement or device malfunction.

4.2.3 Use Outside the United States
The manager of Postage Technology Management must give specific approval to
the provider before a provider may place a postage evidencing system for use
outside the customs tenitory of the United States.

4.2.4 Denial of Use
USPS may deny use of a postage evidencing system in the event of failure to
comply with rules and regulations. The customer must make the postage
evidencing system and transaction records available and surrender the system to
the provider, the USPS, or its agent when notified to do so.

4.2.5 Appeal Process
Appeals regarding standards in this section or regarding decisions on the basis of
noncompliance must be made in writing to the manager, Postage Technology
Management (see 608.8.1 for address).

4.3

Postage Payment
4.3.1 Paying for Postage
The value of the indicia on each mailpiece must be the exact amount due for the
applicable price category and associated criteria such as weight. shape, and zone
or another amount permitted by mailing standards to qualify for worksharing or
volume discounts. Payment options vary by provider and product category. Contact
provider for authorized USPS payment options.

4.3.2 Legibility of Postage
Postage indicia must be legible (readable by USPS personnel and mail processing
equipment). Illegible or unreadable (unscannable) indicia are not acceptable as
payment of postage. Refiectance measurements of the indicia and the background
material must meet the standards in 708.4.0.
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4.3.3 Placement of Postage
1.1 <l·OSJ Mailers must print or apply indicia in the upper-right corner of the envelope
or, if postage is printed on an address label, the upper-right corner of that label.
Mailers rnust meet the following additional standards when placing indicia on
mail pieces.
a.

Position indicia at least 1/4 inch from the right edge of the mailpiece and
1/4 inch from the top edge of the mailpiece.

b.

Position indicia within the required boundaries. The boundaries of indicia are
defined by the right edge of the envelope, the top edge of the envelope, and the
bottom edge and the left edge of any USPS-required indicium element printed
by the postage evidencing system.

c.

Maintain the required 1/2-inch clear zone to the left of and below all elements of
the indicium, within which nothing must be printed or placed, except as follows:
1.

lndicia containing images obtained from a USPS-approved licensed
vendor of customized PC Postage.

2.

For letterpress indicia only, advertising material may be printed with the
indicia within space limitations. These advertising messages and slogans
are known as "ad plates." Customers must obtain the ad plates from their
authorized postage meter provider. Ad plate messages must be
distinguished by the inclusion of the name of the mailer or words such as
"Mailer's Message."

d.

For postage evidencing systems that print digital indicia, an approved indicium
must include within its boundaries only postal markings and text required or
recommended by the USPS, except that the indicium may identify the provider.
Other material may be printed only outside the boundaries of the clear zone
identified in 4.3.3c.

e.

Any additional material printed by a postage evidencing system under 4.3.3c
and 4.3.3d must comply with the following requirements:
1.

The material must be consistent with the Postal Service's intent to
maintain neutrality on religious, social, political, legal, moral, or other public
issues.

2.

The material must not be obscene, deceptive, or defamatoty of any
person, entity, or group and must not advocate unlawful action.

3.

The material must not emulate any form of valid postage, government, or
other official indicia or payment of postage.

4.

The material must not harm the public image, reputation, or goodwill of the
Postal Service and must not be otherwise derogatory or detrimental to the
Postal Service's interest.

f.

Do not allow the indicia to infringe on the areas reserved for the FIM, POSTNET
barcode, or optical character reader (OCR) clear zone.

g.

Orient indicia with the longest dimension parallel to the address.
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h,

i.

Single-piece, First-Class Mail letters must contain a mechanism so that the
Postal Service can face the mailpiece during automated processing,
Acceptable methods for a mailpiece produced by a postage meter or PC
Postage system include:
1.

Printing postage meter indicia with fluorescent ink approved by the Postal
Service, To determine if an ink has been approved by the Postal Service,
send written requests to the Manager, Postage Technology Management
(see 608.8.1 for address),

2.

Printing a postage meter or PC Postage indicia directly on a label
containing fluorescence that has been approved by the Postal Service, To
determine if a label has been approved by the Postal Service, send written
requests to the Manager, Postage Technology Management

3.

Printing a FIM D with the indicia or applying the indicia to an envelope
containing a preprinted FIM. Position the FIM according to standards in
708,9,0,

When placing multiple indicia on an envelope (e.g., for redate or postage
correction) the indicia must not overlap each other. Overlapping indicia are not
acceptable as payment of postage,

4.3.4 Postal Markings
lndicia are comprised of human-readable information, Information-based indicia {181)
also contain machine-readable information that identifies the postage evidencing
system, postage payment information, and mail service requested, There are
particular data sets associated with different types of indicia, depending on the
product and the type of mailing, lndicia may include postal markings related to the
class of mail and presort level and an ancillary service endorsement All words must
be legible and in bold capital letters at least 1/4 inch high or 18-point type. See
202.3.0 for standards on markings and 202.4.0 for placing ancillary service
endorsements on letter-size mailpieces. See 302.2.0 and 302.3.0 for corresponding
standards for flat-size mailpieces; see 402.2.0 and 402.3.0 for parcels.

4.3.5 Refund Procedures
Refund procedures for unused printed postage, postage purchased but not printed,
and postage lost due to postage evidencing system failure varies by product
category, See 9.0 for refund procedures.

4.4

Special lndicia
4.4.1 Date and Postage Corrections
Mailers may print a date correction or additional postage indicium directly on the
mailpiece or on a USPS-approved label under the following conditions.
a,

A date correction indicium is required for any mailpiece not deposited by the
date of mailing in the indicium. Only one date correction indicium is permitted
on a mailpiece. For all postage evidencing systems except PC Postage
systems, a date correction must show the actual date of deposit and zero
postage value {"0.00"). Place the date correction as follows:
1.

On letter-size mail, place the date correction on the nonaddress side in the
upper right corner or on the address side in the lower left corner.
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2.
b.

On flat-size mail or parcels, place the date correction next to the original
indicium, except when applied by an ink jet printer on barcoded flats.

lndicia for additional postage on shortpaid mailpieces must equal the total
amount of required postage.

4.4.2 Reply Postage
Mailers may use indicia generated by any postage evidencing system to prepay
reply postage on Express Mail, on Priority Mail when the price is the same for all
zones, on First-Class Mail, and on single-piece price Media Mail and Library Mail
under the following conditions.
a.
b.

The postage amount must be sufficient to prepay the full postage due.
Print indicia directly on the mailpiece or on a label, and place indicia under

4.3.3.
c.

lndicia used to prepay reply postage must not show the date.

d.

Pre-address the mailpiece for return to the authorized user only.

e.

Print the words "NO POSTAGE STAMP NECESSARY POSTAGE HAS BEEN
PREPAID BY" directly above the address.

f.

Mailers may use FIM A on barcoded letter-size First-Class Mail reply mail except
when using PC Postage.

g.

When using PC Postage, mailers must use FIM D for prepaid reply mail when
the indicium is printed directly on the mailpiece.

h.

The address side must appear as described in this section and shown in the
illustration below. Nothing may be added except a return address, FIM, or
barcode.
lndicium generatedbypostageevidencing system placed here

NO POSTAGE STAMP NECESSARY
POSTAGE HAS BEEN PREPAID BY
JOHN DOE COMPANY
123 ANY STREET
ANYTOWN WA 98765-4321
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4.5

Mailings
4.5.1 Mailing Date Format
The mailing date in meter indicia must meet the format standards in this section.
The year must be represented by all four digits or by the last two digits. Mailers may
print the indicia directly onto mailpieces or onto separate labels or tape affixed to
niailpieces. The mailing date format used in the indicia is also subject to the
following conditions.
a.

Complete Date. Mailers must use a complete date for the following:
1.

All First-Class Mail, Priority Mail, and Express Mail pieces.

2.

All mailpieces with Insured Mail, COD, or Special Handling service.

3.

All mailpieces prepared with the indicia printed on nonadhesive paper
(e.g., computer printer paper) and affixed to the mailpiece or used as part
of an insert in a window envelope.

b.

Month and Year. Mailers may use a complete date or a mailing date consisting
solely of the month and year in the indicia only for Standard Mail and Package
Services pieces.

c.

No Date. Mailers must use indicia with no mailing date for prepaid metered
reply postage. As an option, mailers may use indicia with no mailing date for
Standard Mail and Package Services pieces not subject to 4.5.2a.

4.5.2 Mailing Date Accuracy and Mailing Periods
The date or period when mailers may deposit or present metered mail for mailing is
controlled by the mailing date in the indicia under the following conditions.
a.

Complete Date. Mai/pieces bearing a complete date in the indicia must be
deposited or presented on that date, except that pieces entered after the day's
last scheduled collection from the post office or collection box may bear the
actual date of entry or the date of the next scheduled collection from the post
office or collection box. When authorized by USPS, presort mail accepted after
midnight may bear the previous day's date. If the mailer knows that the mail is
not to be deposited or presented on the date in the indicia, the mailer must use
a date correction indicium under 4.4.1.

b.

Month and Year. Mai/pieces bearing only the month and year in the indicia may
be deposited or presented for mailing on any day during the month shown in
the indicia and through the third day of the following month.

c.

No Date. Mai/pieces bearing no date in the indicia may be deposited or
presented for mailing on any date.

4.5.3 Deposit of Mail
[~l<H)8] Mailers must deposit or enter mailpieces with metered or PC Postage
indicia according to the following conditions.
a.

Mailers may deposit Express Mail, flat-rate Priority Mail, Priority Mail weighing
one pound or less, single-piece price First-Class Mail, single-piece price Media
Mail, and single-piece price Library Mail items with a metered or PC Postage
indicia at any postal facility, preferably within the area of the customer's local
post office. Mailers may also deposit zone-priced Priority Mail pieces at any
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postal facility, provided the postage affixed to each mailpiece is calculated to
include the amount due as specified in 4.3.1, taking into account the weight,
shape, and the zone fromthe ZIP Code of the office where the mailpiece is
deposited to the ZIP Code of the destination address.
b.

c.

4.6

Mailers must deposit all mail not specified in 4.5.3a as follows:
1.

At a postal facility within the ZIP Code shown in the indicia.

2.

For Presort price mail, at the authorized mailing office if not at a facility
within the ZIP Code shown in the indicia.

Mailers also may dropship metered mail according to standards in 705.18.0.

Authorization to Produce and Distribute Postage Evidencing Systems
Title 39, Code of Federal Regulations, part 501 , contains information concerning
authorization to produce and distribute postage evidencing systems. Additional
information rnay be obtained from the manager, Postage Technology Management
(see 608.8.1 for address).

5.0
5.1

Permit Imprint (lndicia)
General Standards
5, 1.1 Definition
A mailer rnay be authorized to mail material without affixing postage when payment
is made at the tirne of mailing from a permit imprint advance deposit account
established with the USPS for that purpose. This payment method may be used for
postage and extra service fees for First-Class Mail, Standard Mail, and Package
Services. This method is not available for Periodicals or Express Mail and must not
be used to pay postage on any mailpiece that is designed for reply purposes (except
for permit reply mail under 507.10.0).

5.1.2 Minimum Volume
Permit imprint mailings must contain at least 200 pieces or 50 pounds, except:
a.

Other higher minimum quantities may apply, depending on the price claimed.

b.

An occasional First-Class Mail mailing may contain fewer than 200 pieces if
from a mailer whose total daily mailings are not much more than 200 pieces but
who, to cooperate with the post office, presents a part of that mail early in the
day.

c.

A mailing may contain fewer than 200 pieces if it is the completion of a large
mailing extending over 2 or more consecutive (Jays and the mailer includes an
explanation on the accompanying postage statement.

d.

Single-piece price mailings submitted under the terms of an approved manifest
mailing system agreement with a minimum volume reduction provision.

5, 1.3 Use of Permit Imprint
Each mailpiece sent under this payment method must bear a permit imprint indicia
showing that postage is paid. Permit imprint indicia may be printed directly on
mailpieces, on labels (including address labels) permanently affixed to mailpieces, or
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on mailpiece wrappers, envelopes, and other containers. Except where the
enclosure is prohibited by other standards, matter bearing a permit imprint indicia
may be ma/led as an enclosure when postage for the enclosure or the host matter is
not paid with the enclosed permit imprint, and the enclosed permit imprint indicia is
not visible when the matter is mailed.
5.1.4 Permit and Fees

A mailer may obtain a permit to use a permit imprint indicia and pay postage in cash
before or at the time of mailing by submitting Form 3615 and the applicable fee to
the post office where mailings are made. There is no other fee for the use of a permit
imprint indicia as long as the permit remains active, but other fees (e.g., an annual
presort mailing fee) may be due depending on the class of mail to be prepared.
5.1.5 Application Fee

Appllcation fee: $180.00.
5.1.6 Payment of Permit Imprint Postage

Payment must be made for each mailing, either in cash or through an advance
deposit account, before the mailing can be released for processing. Funds to pay
postage must be deposited as directed by the USPS. lf the funds paid or on deposit
are less than that necessary to pay for a mailing, the difference must be paid or
deposited before the mailing or other permit imprint mailings can be accepted.
Credit for postage is not allowed. Postage may not be paid partly in money and
partly by postage stamps unless permitted by standard.
5.1.7 Preparation of Mailing

All pieces in a permit imprint mailing must be faced (positioned with all addresses in
the same direction, unless counterstacked under the applicable standards) and
meet the preparation standards for the price claimed. Mail claimed at a postage
price that varies by zone must be separated by zone when mailed, unless otherwise
authorized by the USPS.
5.1.8 Weight Standards for Permit lmprint Mailing

All pieces in a permit imprint mailing must be of identical weight unless otherwise
authorized by the USPS.
5.1.9 Combining Permit Imprint Mailings With Other Payment Methods

Mailpieces paid with permit imprint may be combined in the same mailing with
pieces paid with other methods only if authorized by the USPS.
5.1.10 Presenting Mailings to be Weighed

Permit imprint mailings with postage paid by advance deposit account must be
presented to the USPS for weighing, unless otherwise authorized by Business
Mailer Support, USPS Headquarters.

5.1.11 Depositing Permit Imprint Mailings
Mail must be deposited and accepted at the post office that issued the permit, at a
time and place designated by the postmaster, except as otherwtse provided for
plant-verified drop shipments.
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5.2

Suspension and Revocation
5.2.1

Suspension of Authorization

The USPS may immediately suspend the authorization to use a permit imprint if the
permit holder or its agent refuses or fails to provide information in a timely manner
{as specified in 604.5.3.9) to the USPS about the use of its company permit.

5.2.2 Revocation of Permit
A permit may be revoked for use in operating any unlawful scheme or enterprise, for
nonuse during any 2-year period, for refusal to provide information about permit
imprint use or mailings, or for noncompliance with any standard applicable to permit
imprints. The permit holder may make a written appeal to the postmaster within
10 days of receipt of the notice.

5.3

lndicia Design, Placement, and Content
5.3.1

Production

Embossed or unembossed permit imprint indlcia may be made by printing press,
hand stamp, lithography, mimeograph, multigraph, address plate, or similar device.
They may not be typewritten or hand-drawn.

5.3.2 Permit Imprint lndicia Content and Format
The content and format of a permit imprint indicia must meet the standards below.
No other formats may be used.

5.3.3 lndicia Legibility and Color
The permit imprint indicia must be legible and of a color that contrasts sufficiently
with the paper and the lndicia's background for readability. A different color may be
used to highlight the background of an indicia.

5.3.4 lndicia Placement on Mailpiece
Permit imprint indicia must be aligned parallel with the address of the mailpiece. The
indicia must not encroach on reserved space (e.g., ACS participant code, delivery
point barcode) if such a standard applies and can be placed in one of these four
positions:
a.

Upper right corner of the mallpiece.

b.

Upper right corner of the address area.

c.

To the right of the address on an address rabet.

d.

To the right of the address on an insert appearing through a window envelope.

5.3.5 Marking Expedited Handling on Standard Mail
Except for postcard-size mail and permit imprint indicia placed on address labels,
indicia on Standard Mail pieces bearing references to expedited handling or delivery
(e.g., "Priority," "Express," "Overnight'') must:
a.

Show the words "Presorted Standard" (or "PRSRT STD") or "Nonprofit
Organization" {or "Nonprofit Org." or "Nonprofit") more prominently than other
words in the indicia.

b.

Include a clear space of at least 3/8 inch around the entire indicia.
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5.3.6 First-Class Mail and Priority Mail Format
A permit imprint indicia on First-Class Mail or Priority Mail must show "First-Class
Mail" or "Priority Mail" (or "Priority"), as applicable; "U.S. Postage Paid"; city and
state; and permit number. If the Electronic Verification System (eVS) is used under
705.2.9, the marking "eVS" (or the alternative "e-VS" or "E-VS") must appear
directly below the permit number. The "Priority Mail" (or "Priority") marking may be
omitted when using USPS-provided Priority Mail envelopes and containers. The
indicia may show the mailing date, amount of postage paid, or the number
of ounces for which postage is paid. The ZIP Code of the permit holder may be
shown directly after the state name or in a separate inscription reading
"ZIP Code 00000," when that ZIP Code does not create uncertainty about the
permit holder's correct address or permit number. Instead of printing the city and
state of mailing in the indicia, the mailer may print "Mailed From ZIP Code," followed
by the 5-digit ZIP Code assigned to the postmaster of the mailing office. The indicia
may also include required price markings.
5.3. 7 Standard Mail and Package Services Format
A Standard Mail or Package Services permit imprint indicia must contain the same
information required in 5.3.6 for a First-Class Mail indicia, except "First-Class Mail"
or "Priority Mail" (or "Priority") must be omitted. If eVS is used under 705.2.9, the
marking "eVS" (or alternative "e-VS" or "E-VS") must appear directly below the
permit number. The indicia may include the amount of postage paid, the weight of
the piece, and price markings as required. The indicia must not include the mailing
date.
5.3.8 Indicating Extra Services
Permit imprint mail with extra services also paid with a permit must show
"First-Class Mail" (if First-Class Mail); "U.S. Postage and Fees Paid"; city and state;
and permit number. The city, state, and permit number may be omitted in a
company permit imprint indicia, subject to 5.3.9.
5.3.9 Use of a Company Permit Imprint
A company permit imprint is one in which the exact nama of the company or
individual holding the permit is shown in the indicia in place of the city, state, and
permit number. If a company permit imprint is used for eVS under 705.2.9, the
marking "eVS" (or alternative "eVS" or "E-VS") is placed directly below the name on
a separate line. As an option for eVS mail only, "Permit No." and the permit number
used exclusively for eVS may appear on a separate line between the company
name and the marking "eVS." The following standards apply:

a.

For 1 year from the date of mailing, the permit holder or its agent must keep
records for each mailing paid with a company permit imprint and make them
available for USPS review on request. These records include (for each version
of what was mailed, if applicable) the weight of a single piece; the total number
of pieces mailed; the total postage; the date(s) and post office(s) of mailing; and
other records required by the postage price claimed or the payment method
used. A complete sample mailpiece must be included for each identical-weight
mailing, or each commingled or combined version in a nonidentical-weight

Domestic Mall Manual• Updated 5-12-08

104

Postage Payment Methods: Permit Imprint
604.5.3.10
mailing. Sample pieces are not required for nonidentical-piece Standard Mail
and Package Services machinable or irregular parcel mailings (e.g.,
merchandise and other fulfillment mailings).
b.

Each mailpiece must bear a complete domestic return address. The return
address on official mail is subject to the corresponding standards. On
unendorsed Standard Mail and Bound Printed Matter, the return address is
permitted below the indicia. Except for official mail, if the return address is not
the physical location at which the USPS rnay review the records listed in 5.3.9a
O.e., where they are kept or can be made available) or is not a point of contact
from which such a physical location can be readily determined, the mailer must:
1.

Include in the indicia the 5-digit ZIP Code of the physical location at which
the records listed in 5.3.9a are either kept or can be made available for
USPS review.

2.

Provide the postmaster of that post office with a complete sample
mailpiece (except as noted above); the date(s) and post office(s) of mailing;
and the name and local address of the party from whom the records listed
in 5.3.9a may be obtained.

5.3.10 lndicia Formats
Unless prepared under the option in 5.3.11, permit implint indicia for ordinary mail
and official mail must be prepared in one of the formats exemplified in Exhibit 5.3.1 O,
as applicable to the price claimed or type of mail. (Not all permissible combinations
of content elements are shown.) Specific markings may be required by the
standards for the price claimed.
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Exhibit 5.3.10 lndicia Formats for Official Mail and Other Classes

First-Class Official Mail:
FIRST~CLASS MAIL
PRESORTED
POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

F!RST~CLASS MAIL
POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

FIRST-CLASS MAIL
AUTO
POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

Note: These are only examples; not a!I possible variations are shown. When not ln indic!a,
class or rate must be marked on mailplece, directly below or to the left of the indic!a.

Standard Mail Official Mail:
PRSRTSTD

POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G~999

PRESORTED STANDARD
AUTOCR
POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

PRSRTSTD

ALITO
POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

Note: These are only examples; not a!! possible variations are shown. When not in indicia,
class or rate must be marked on mai!piece, directly below or to the left of the indicia.

Package Services Official Mail:

POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

MEDIA MAIL
POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

PRSRT
BOUND PRINTED MATTER
POSTAGE & FEES PAID
AGENCY NAME
PERMIT NO. G-999

Note: These are only examples; not aU possible variations are shown. When not in ind!cia,
class or rate must be marked on mai!piece, directly below or to the left of the indicla.
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First-Class Mail:

FIRST-CLASS MAIL
U.S. POSTAGE
PAlO$0A1
PERMIT NO. 1

FIRST-CLASS MAIL
U.S. POSTAGE
PAID
MAILED FROM ZIP CODE 10001
PERMIT NO. 1

FIRST-CLASS MAIL
AUTO
U.S. POSTAGE PAID
NEW YORK, NY
PERMITN0.1

F!RST-CLA.SS MAIL
U.S. POSTAGE PAID
1 oz.
PERMlTNO.1

FIRST-CLASS MAIL
PRESORTED
U.S. POSTAGE PAID
NEWYORK,NY
PERMITN0.1

U.S. POSTAGE PAID
WASHINGTON, DC

PRIORITY MAIL
PERMIT NO. 1

Note: These are examples; not all possible variations are shown. When not in ind!cla, class
or rate must be marked on maltp!ece, directly below or

to the left of the indicla.

Standard Mail:
PRSRTSTO
ECRWSS
U.S. POSTAGE
PAID
PERMIT NO. 1

PRESORTED STANDARD
AUTOCR
U.S. POSTAGE PAID
JOHN DOE COMPANY

PRSRTSTD

AUTO
U.S. POSTAGE PAID
NEW YORK, NY
PERMIT NO. 1

(Presorted rate)

_ __,

NONPROFIT ORG.
U.S. POSTAGE

PAID
PERMIT NO. 1

NONPROFIT ORGANIZATION

AUTOCR
U.S. POSTAGE PAID
WASHINGTON, DC
PERMIT NO. 1

NONPROFIT
U.S. POSTAGE

PAID
HAPPY HEART SOCIETY

(Nonprofit-authorized organizations)

U.S. POSTAGE

U.S. POSTAGE

PAID
JOHN DOE COMPANY

PRESORTED STANDARD

PAID
NEW YORK, NY
PERMIT NO. 1
ZIP CODE 10001

PRESORTED STANDARD

(Class omitted from indicia - see note below)
Note: These are only examples; not an possible variations are shown. When not In indicia,
class or rate must be marked on mallpiece, directly below or to the left of the lndicia.
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Package Services
Parcel Post/Parcel Select:
PARCEL POST
U.S. POSTAGE PAID
NEWYORK,NY
PERMrfNO. 1

PARCEL SELECT
U.S. POSTAGE PAID
NEWYORK,NY
PERMIT NO. 1

Bound Printed Matter:
BOUND PRINTED MATTER
CAR-RT SORT
U.S. POSTAGE PAID
NEW YORK, NY
PERMIT NO. 1

PRESORTED BOUND
PRINTED MATTER
U.S. POSTAGE PAID
NEW YORK, NY
PERMIT NO. 1

Media Mail:
PRESORTED
MEDIA MAIL
U.S. POSTAGE PAID
NEW YORK, NY
PERMIT NO. 1

Library Mail:
LIBRARY MAIL
U.S. POSTAGE PAID
NEW YORK, NY
PERMIT NO. 1

5.3.11 Optional lndicia Format
Permit imprint indicia may be prepared in a fo1Tnat other than the basic format
described in 5.3.10, subject to these conditions:
a.

The rule that forms a box around the content of the indicia may be omitted if the
content remains as specified in 5.3.6 through 5.3.9 and Exhibit 5.3.10.

b.

Unless printed directly on an address label, the indicia content must be placed
within a clear area no smaller than 1/2 inch high and 1/2 inch wide, no more
than 1-1 /2 inches below or left from the upper right corner of the mailpiece or
of the address area when oriented to read the address, regardless of
processing category or postage price claimed. If printed on an address label
(including paper, adhesive, and multilayer sandwich labels), the space allowed
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for the indicia content must be rectangular, large enough to ensure legibility of
that content from a normal reading distance and to separate it from other
information on the label, and located in the upper right corner of the label when
oriented to read the address.

6.0
6.1

c.

No printing appears in the indicia other than that required or allowed under
5.3.6 through 5.3.9.

d.

Except as required to enclose the permit information, no printing appears above
or to the right of the permit information when the indicia is printed directly on the
mailpiece or within the address area or on the address label.

e.

Except for indicia printed on address labels, the permit information is printed in
no smaller than 4-point type. In indicia printed on address labels under 5.3.11 b,
the permit information must be legible.

f.

Except as required to enclose the permit information, decorative designs
intended to be part of the indicia design must appear below or to the left of the
permit information in an area extending no farther than 4-1 /2 inches to the left
of the right edge, and 1-1 /2 inches below the top edge of the mailpiece,
address area, or address label, as applicable. Such designs must not resemble
or imitate a postage meter imprint, postage stamp, postcard postage, or other
postage payment method; and they must not include words, symbols, or
designs used by the USPS to identify a class of mail, price of postage, or level
of service, unless such elements are correctly used under the applicable
standards for the mailpiece on which they appear and the corresponding
postage and fees have been paid.

g.

All other applicable standards in 5.0 are met.

Payment of Postage
Basic Standards
The mailer is responsible for proper payment of postage. Postage on all mail must
be fully prepaid at the time of mailing, except as specifically provided by standard
for:

6.2

a.

Business reply mail (see 507.9.0) and metered reply mail (see 4.4.2) handled as
business reply mail.

b.

Merchandise return service (see 507.11.0).

c.

Certain mail sent by members of the Armed Forces (see 703.4.0).

d.

Certain matter by or for the blind or handicapped (see 703.5.0).

e.

Official mail (see 703.6.0 and 703. 7.0).

f.

Keys and identification devices returned to owners (see 123.1.6 and 133.1. 7).

Unpaid Mailable Matter for Private Delivery
If mailable matter without postage, intended for delivery by a private delivery
company, is found in USPS collection boxes (or other receptacles for mail deposit),
USPS facilities, or USPS mail processing operations, the company is contacted to

Domestic Mall Manual • Updated 5-12·08

109

604.6.3
pick up the matter by the close of the next workday. If the company does not pick
up the matter, it is returned to the sender, postage due. If the sender cannot be
identified or refuses the matter, it is treated as dead mail.
6.3

Payment for Postage Due Mail
Customers must pay in cash for postage-due mail before the mail is delivered. If
postage-due collections equal about $10 or more every 60 days, payment may be
made by advance deposit of money in a postage due account. Postage on quantity
mailings found in private mailboxes is subject to 8.1.1. Government agencies using
penalty mail must pay postage due through an OMAS postage due account.
Government agencies may no longer use penalty meter strips or penalty mail
stamps to pay postage due.

6.4

Advance Deposit Account
Mailers may choose to establish an advance deposit account(s) from which
postage, per piece charges, and other fees are deducted. For certain extra services,
an advance deposit account is required. Mailers may use a single advance deposit
account to pay postage due charges for more than one extra service (e.g., business
reply rnail, merchandise return service, and bulk parcel return service).

6.5

Annual Accounting Fee for Extra Services
Except for accounts used solely to pay postage due for shortpaid mail, address
correction notices, and undeliverable-as-addressed pieces returned to sender (e.g.,
return service requested), mailers must pay a separate annual accounting fee for
each extra service paid through an advance deposit account. This fee covers the
administrative cost of maintaining the account and provides the mailer with the
accounting of all charges deducted from that account. The accounting fee is
charged once each 12-month period on the anniversary date of the initial
accounting fee payment. The fee may be paid in advance only for the next year and
only during the last 60 days of the current service period. The fee charged is that
which is in effect on the date of payment.

7.0
7.1

Computing Postage
General Standards
7. 1. 1 Determining Single-Piece Weight for Retail and Discount Mail
To determine single-piece weight in any mailing at single-piece prices, in a bulk
mailing at Parcel Post, Media Mail, or Library Mail prices, or in any bulk price mailing
of nonidentical-weight pieces, weigh each piece individually. To determine
single-piece weight in any other bulk or presort price mailing, weigh a sample group
of at least 1Orandomly selected pieces and divide the total sample weight by the
number of pieces in the sample. Express all single-piece weights in decimal pounds
rounded off to four decimal places.
7.1.2 Expression of Numerical Values
For these standards, express:

a.

Piece counts in whole numbers.

b.

Weights in decimal pounds (e.g., 1.1250 pounds) rounded as shown below.

Domestic Mail Manual• Updated 5~12"08

llO

Postage Payment Methods: Insufficient or Omitted Postage

604.8.1.2
c.

Postage in decimal dollars (e.g., $0.1625) rounded as shown below.

d.

Intermediate postage figures on all permit imprint and Periodicals statements
(rounded off) to four decimal places. On all postage affixed statements (rounded
off) to three decimal places. An intermediate postage figure is defined as
follows: For First-Class Mail, Standard Mail, and Package Services mailings, any
figure on any line ol a postage statement, with the exception ol the "Total
Postage" line, is an intermediate figure. For Periodicals mailings, any figure on
any line of a Form 3541 , with the exception of the ''Total Outside-County
Postage," ''Total In-County Postage," and "Total Foreign Postage" lines is an
intermediate figure.

e.

Total postage figures (rounded off) to two decimal places. A total postage figure
is defined as follows: For First-Class Mail, Standard Mail, and Package Services
mailings any figure on a "Total Postage" line. For Periodicals mailings, any figure
on a "Total Outside-County Postage," "Total In-County Postage," and ''Total
Foreign Postage" line.

7.1.3 Rounding Numerical Values
For these standards:

a.

Round off requires increasing by 1 the last digit to be kept ii the digit to its right,

which is not to be kept, is 5 or greater. II that digit is 4 or less, the last digit kept
is unchanged (e.g., 3.376 rounded off to two decimal places is 3.38, 3.37 4 is
3.37).
b.

Round up requires increasing by 1 the last digit to be kept if there are any digits
to its right, regardless of significance (e.g., rounding up either 3.3701 or 3.379

to two decimal places yields 3.38).

8.0
8.1

Insufficient or Omitted Postage
Insufficient Postage
8,1.1 Definition
Mail of any class, including mail indicating extra services (except Express Mail,
Registered Mail, and nonmachinable First-Class Mail), that is received at either the
office ol mailing or office of address without enough postage is marked to show the
total (rounded off) deficiency of postage and fees. Individual such pieces (or
quantities fewer than 1O) are delivered to the addressee on payment of the charges
marked on the mail. For quantity mailings ol 1O or more pieces, the mailer is notified
so that the postage charges may be adjusted before dispatch.
8.1.2 Undeliverable and Refused Mail
Mail with insufficient postage that is refused by the addressee or otherwise
undeliverable is:

a.

Returned to the sender with the reason tor nondelivery "Returned tor Additional
Postage" if First-Class Mail with a return address. The sender may affix the
additional postage, cross out the reason for nondelivery, and remail the piece.

Domestic Mail Manual • Updated 5- 12-08

111

604.8.1.3
b.

Returned to the sender and delivered when the sender pays the total deficient
postage and additional postage for forwarding or return if other than First-Class
Mail and with a return address.

c.

Treated as dead mail if it has no return address.

8.1.3 Nonmachinable Mail
Shortpaid nonmachinable First-Class Mail is returned to the sender for additional
postage.

8.1.4 Adding to Original Postage
Postage stamps or meter stamps originally affixed to insufficiently prepaid mail are
accepted in payment of postage to the amount of their face value when the mail is
again presented for mailing.

8.1.5 Damaged Postage
When the cancellation impression shows that a postage stamp (or stamps) was
wholly or partly lost, the piece is handled as if correct postage had been paid for the
class and weight of the piece absent any evidence to the contrary.

8.1.6 Registered Mail With Insufficient Postage
If shortpaid Registered Mail is found in ordinary mail, with only the First-Class Mail
price of postage paid, the piece is delivered to the addressee as ordinary First-Class
Mail. If the amount of postage and fees affixed indicates that the piece was intended
to be registered, the piece is priced as postage due and forwarded to the addressee
through the Registered Mail. If shortpaid Registered Mail is found in the Registered
Mail, the piece is delivered without the collection of postage due. The additional
postage is collected from the sender.

8.1. 7 Express Mail With Insufficient Postage
An insufficiently prepaid Express Mail shipment is never endorsed "Postage Due,"
and collection of deficient postage is never attempted from the addressee. For an
Express Mail Next Day, Second Day, Military, or Same Day Airport Service item
received at the office of mailing without sufficient adhesive or meter stamps, the
mailer is contacted to correct the deficiency before dispatch. If postage is paid by
an Express Mail corporate account or federal government "Postage and Fees Paid"
indicia, and the mailer writes an incorrect postage and/or fees amount, the account
is debited for the correct amount. For a Custom Designed Service item received at
the office of mailing with an incorrect weight listed, and if postage is paid with
adhesive or meter stamps, the mailer is contacted to correct the deficiency before
dispatch. If postage is paid by an Express Mail corporate account or federal
government "Postage and Fees Paid" indicia, the account is debited for the correct
amount.

8.2

Omitted Postage
8.2.1 Handling Mail With Omitted Postage
Matter of any class, including that for which extra services are indicated, received at
either the office of mailing or office of address without postage, is endorsed
"Returned for Postage" and is returned to the sender without an attempt at delivery.
If a mail recipient attempts to return or forward the mail without paying additional
postage when required, the mail is endorsed "Returned for Postage" and returned
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to the recipient. If no return address is shown, or the delivery and return addresses
are identical, or the delivery and return addresses are different but for the same
person or organization, the piece is treated as dead mail.
8.2.2 Handling Unpaid Metered Reply Mail
Metered reply mail on which the mailer failed to imprint a meter stamp is treated as
business reply mail (BRM). Such mail is delivered on payment of postage and the
applicable business reply per-piece charge for basic BRM.
8.3

Mailable Matter Without Postage in or on Mail Receptacles
8.3.1 Penalty
Whoever knowingly and willfully deposits any mailable matter (such as statements of
account, circulars, sale bills, or other like matter) on which no postage is paid, in any
letterbox established, approved, or accepted by the Postmaster General for the
receipt or delivery of mail matter on any route, with intent to avoid payment of lawful
postage thereon, shall for each such offense be fined not more than $300.00
(18USC 1725).
8.3.2 Liability for Postage
Except for limited use by newspapers under 508.3.0, any mailable matter not
bearing postage found in, upon, attached to, supported by, or hung from private
mail receptacles described in 508.3.0 is subject to payment of the same postage if
carried by mail.
8.3.3 Full Distribution
If there is a distribution of identical pieces to all or substantially all addresses
route, only a representative number of pieces is returned to the delivery unit.
Postage is computed as described in 8.3.4.

on a

8.3.4 Partial Distribution
If there is a distribution of pieces to some, but not all, addresses on a route, pieces
are returned to the delivery unit for use in computing the postage due. First-Class
Mail prices are applied to matter that would require First-Class Mail postage if
mailed. For other matter, if the piece weighs less than 16 ounces, the applicable
single-piece First-Class Mail or Priority Mail price based on the weight of the piece is
applied, or an applicable Package Services price is applied, whichever is lower. If the
piece weighs 16 ounces or rnore, the Package Services price is applied.
8.3.5 Known Distributor
If there is reason to believe that a private delivery firm or an individual within the post
office delivery area is responsible for the delivery, the local postmaster notifies that
party of the number of pieces and the postage due. If, within 5 days after notice, the
firm or individual agrees to pay the postage due, payment is accepted and the
pieces are delivered to the addressees. The party paying the postage may choose
to redeliver the pieces rather than have the USPS deliver them. If the pieces are
found to have been removed from receptacles improperly, they are delivered without
postage charge.
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8.3.6 Unknown Distributor
If the party responsible for delivery is not known or if the firm requested fails to pay
the postage, the pieces are returned to the publisher or manufacturer, postage due
and endorsed to show they were found in or on the addressee's mailbox without
postage. If a publisher or manufacturer gives the name and telephone number of a
person to contact and guarantees postage payment, the pieces are redelivered to
the addressees. If the publisher or manufacturer is unknown or refuses the pieces,
the matter is treated as dead mail.

9.0
9.1

Refunds and Exchanges
Stamp Exchanges
9.1.1 USPS Fault
The post office may correct mistakes in selling damaged, defective, or otherwise
unserviceable stamps by exchanging stamps at full postage value.
9.1.2 Damaged in Customer's Possession
Stamps that are damaged or otherwise unusable for postage (because of humidity,
moisture, or other causes) while in a customer's possession may be exchanged only
for an equal number of stamps of the same denomination. Unusable stamps
accepted from a customer under these conditions must be those on sale at post
offices within 12 months before the transaction. Quantities of the same
denomination over $10 must be returned in the same configuration as when bought
(i.e., sheets, coils, booklets). Each such transaction is limited to $100 worth of
postage from each customer.
9.1.3 Condition and Quantity
The stamps presented for exchange must be in substantially whole condition, with
the denomination evident. If coils of stamps are partially stuck together and cannot
be counted, the postmaster rnay accept the customer's estimate of the number of
stamps left in the coil and give equal quantities in exchange.
9.1.4 Appeal
Any customer denied an exchange for damaged stamps may appeal the
postmaster's decision to the Consumer Advocate, USPS Headquarters (see
608.8.0 for address).
9.1.5 Purchase Error
If a customer bought the wrong denomination stamps (or the wrong kind, size, or
denomination envelope), they may be exchanged at full postage value. Only full
panes of stamps, coils of stamps in the original sealed wrappers, full boxes of
stamped envelopes, or original sealed packs of stamped cards may be exchanged.
A customer exchanging $250 or more of such stock must show proof of identity
(e.g .. a driver's license) and must present the stock for exchange to the postal unit
from which his or her mail is delivered.
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9.1.6 Exchange of Spoiled and Unused Postal Matter
Unusable and spoiled stamped envelopes or stamped cards, if uncanceled, and
unused precanceled stamps and stamped cards, are exchanged for other
postage-stamped paper. Only the buyer may exchange stamped envelopes or
aerogrammes (airletter sheets) with a printed return address and stamped cards
with any printed matter of the buyer. If there is no purchaser's printing, any
responsible person may exchange them. These conditions apply:
a.

Stamped envelopes (mutilated no more than is necessary to remove contents):
postage value plus value of postage added because of a price increase or for
additional service.

b.

Unmutilated aerogrammes (airletter sheets): postage value minus $0.01 for
each aerogramme redeemed.

c.

Unmutilated single and double stamped cards: 85% of postage value, plus full
value of postage added because of a price increase or for additional service.
Either half of a double stamped card may be redeemed, if the double card is
printed and cut for use as single cards. Unused double stamped cards printed
for reply should not be separated but, if they are separated in error and the
buyer presents both halves, the cards may be redeemed. Reply halves of
double stamped cards returned to sender outside of the mail are not
redeemable by the original buyer, even though the reply half received no postal
service.

d.

Sheet stamped cards spoiled when cut to size: 85% of postage value plus full
value of postage added because of a price increase or for additional service, if
all cut sections are submitted.

e.

Stamps affixed to commercial envelopes and postcards: 90% of postage value.
Envelopes and postcards must be in substantially whole condition and in lots of
at least 50 of the same denomination and value.

f.

Unused precanceled stamps in full coils and in full sheets redeemed from
precanceled permit holders: 90% of postage value.

9. 1.7 Stamps Converted to Other Postage Forms
A customer may submit postage stamps for conversion to an advance deposit for
permit imprint mailings, subject to these conditions:
a.

Only full panes of postage stamps (or coils of stamps in the original sealed
wrappers) are accepted for conversion. Accepted stamps include
commemorative stamps issued no more than 1 year before the requested
conversion date or regular stamp issues not officially withdrawn from sale.

b.

A request for stamp conversions must be made in writing to the district
manager of Customer Service and Sales in the district where the customer's
post office is located. The customer's request must include:

c.

Name, denomination, quantity, and value of stamps for which conversion is
requested.

d.

Name of the post office where the stamps were bought

e.

Evidence of purchase of the stamps.
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f.

The amount of postage applied to a permit imprint advance deposit account
through conversion is the full face value of the stamps.

g.

The district manager may ask the customer to submit additional records to
support the information in the request. After reviewing the documentation, the
district manager approves or denies the request. The customer is notified when
the conversion is approved. The postmaster is advised of the procedures for
accepting the stamps and making the required accounting entries.

h.

No part of any amount applied to a permit imprint advance deposit account
from the conversion of postage stamps is refundable in cash or by any other

means.
9.1.8 Not Exchangeable
The following postage items are not exchangeable:

9.2

a.

Adhesive stamps, unless mistakes were made in buying, stamps were
defective, stamps were affixed to commercial envelopes and postcards, or
under9.1.7.

b.

Stamps cut from stamped cards, stamped envelopes, or aerogrammes
(airletter sheets).

c.

Parts and pieces of stamped cards.

d.

Stamped cards, stamped envelopes, and aerogrammes received for reply.

e.

Mutilated and defaced stamps.

Postage and Fee Refunds
9.2.1 Refund Standards for Postage and Fees
A refund for postage and fees may be made:
a.

Under the standards below if postage and retail or extra service fees are paid
and no service is rendered, or if the amount collected was more than the lawful
price.

b.

Under 9.3 for refund requests for postage evidencing systems and metered
postage. Metered postage is printed by a postage evidencing system (4.0).
Refunds may be requested for unused indicia, unused postage value remaining
in a postage evidencing system, and the unused balance in a postage payment
account.

c.

Under 9.4 for refund requests for postage made at the time of mailing.

d.

Under 2.0 for rejected personalized envelopes.

e.

Under the terms of a contract between the contract postal unit (CPU) and the
USPS for unused postage printed by the CPU.

9.2.2 Ineligible Matter
The USPS is presumed at fault and no service is rendered in cases involving
returned articles improperly accepted in either domestic or international service
because of excess size or weight. Any mailer who customarily weighs and prices
mail is expected to be familiar with basic standards. The USPS is not at fault if the
mailer is required to withdraw articles from the mail before dispatch.
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9.2.3 Torn or Defaced Mail
If First-Class Mail or Package Services is torn or defaced during USPS handling so
that the addressee or intended delivery point cannot be identified, the sender rnay
receive a postage refund. This applies only when the failure to process and/or deliver
is the fault of the USPS. Where possible, the damaged item is returned with the
postage refund.

9.2.4 Full Refund
A full refund (100%) may be made when:
a.

The USPS is at fault.

b.

Postage or fees are paid in excess of the lawful price.

c.

Service to the country of destination is suspended.

d.

Postage is fire-scarred while in USPS custody (including in the letterbox), and
the mail is returned to sender without service.

e.

Special delivery stamps are mistakenly used to pay postage, and the mail is
returned to the sender without service.

f.

Fees are paid for special handling, Certified Mail, Delivery Confirmation, or
Signature Confirmation and the article fails to receive the extra service for which
the fee is paid.

g.

Surcharges are mistakenly collected on domestic Registered Mail or collected
over the proper amount, or represented by stamps affixed to matter not actually
accepted for registration.

h.

Fees are paid for return receipt or for restricted delivery, and the USPS (through
fault or negligence) fails to furnish the return receipt or its equivalent, or makes
erroneous delivery or nondelivery.

i.

An annual presort mailing fee is paid for Presorted First-Class Mail, Standard
Mail, Presorted Media Mail, or Presorted Library Mail or a destination entry
mailing fee is paid for Parcel Select or Bound Printed Matter and no mailings are
made during the corresponding 12-month period.

j.

Customs clearance and delivery fees are erroneously collected.

k.

Fees are paid for registry or insurance service on mail addressed to a country to
which such services are not available, unless claim for indemnity is made.

I.

Express Mail is not delivered according to the applicable service standard. No
refund is made if the mail was properly detained for law enforcement purposes
(see Administrative Support Manual 27 4).

9.2.5 Intercepted Mail
When mail is returned at the sender's request or for a reason not the fault of the
USPS, any difference between the amount paid and the appropriate surface price
chargeable from mailing office to interception point and return is refunded.

9.2.6 Unallowable Refunds
The limits on refunds are not intended to prohibit payments for unused adhesive
stamps and adhesive stamps affixed to unmailed matter in connection with an
authorized marketing program. Refunds are not made for the following:
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a.

An application fee to use permit imprints.

b.

Collect on delivery (COD), Express Mail insurance, insured, and registered fees
after the USPS accepts the article, even if the article is later withdrawn from the
mail.

c.

Unused adhesive stamps (may be exchanged under 9.1.1 through 9.1.5 in
Stamp Exchanges).

d.

Adhesive stamps affixed to unmailed matter.

9.2.7 Applying for Refund
For refunds under 9.2, the customer must apply for a refund on Form 3533; submit
it to the postmaster; and provide the envelope, wrapper, or a part of it showing the
names and addresses of the sender and addressee, canceled postage and postal
markings, or other evidence of postage and fees paid. Refunds for metered postage
are submitted under 9.3.

9.2.8 Ruling on Refund Request
Refund requests are decided based on the specific type of postage or mailing:
a.

Refunds under 9.2. The local postmaster grants or denies refunds under 9.2.
The customer may appeal an adverse ruling through the postmaster to the
Pricing and Classification Service Center (PCSC) manager who issues the final
agency decision.

b.

Dated metered postage, except for PC Postage systems, under 9.3. The
postmaster at the licensing post office grants or denies requests for refunds for
dated metered postage under 9.3. The licensee may appeal an adverse ruling
within 30 days through the manager, Postage Technology Management, USPS
Headquarters (see 608.8.0 for address), who issues the final agency decision.
The original meter indicia must be submitted with the appeal.

c.

Undated metered postage under 9.3. The manager, business mail entry at the
district post office overseeing the mailer's licensing post office, or designee
authorized in writing, grants or denies requests for refunds for undated metered
postage under 9.3. The customer may appeal a decision on undated metered
postage within 30 days through the manager, business mail entry, or designee,
to the PCSC manager who issues the final agency decision. The original meter
indicia must be submitted with the appeal.

d.

PC Postage systems under 9.3. The system provider grants or denies a
request for a refund for dated indicia printed by PC Postage systems under 9.3
using established USPS criteria. For dated PC Postage indicia only, the licensee
may appeal an adverse ruling within 30 days through the manager, Postage
Technology Management, USPS Headquarters, who issues the final agency
decision. The original indicia must be submitted with the appeal.

e.

Optional procedure (OP) mailings. Mailer's request for a refund must be
submitted to the manager, Business Mailer Support, USPS Headquarters (see
608.8.0 for address).
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9.2.9 Semipostal Stamps
Customers may exchange or convert semi postal stamps for their postage value (i.e.,
the price of the stamps less the contribution amount) to the extent exchange or
conversion of postage stamps is permitted under 9.0. The postage the customer
exchanges or converts is equal to the First-Class Mail single-piece price in effect at
the time of exchange. However, if the customer provides a receipt showing the date
of purchase, the postage exchanged or converted is equal to the First-Class Mail
single-piece price in effect at the time of purchase. The contribution amount is not
refundable and is not included in the exchange or conversion value.
9.2.10 Business Reply Mail
A business reply mail (BRM) permit holder may request a credit or refund for
postage affixed to returned BRM pieces. Only the value of the postage affixed rnay
be credited or refunded. Refunds are not given for foreign postage affixed to BRM.
To receive a refund for postage affixed to returned BRM pieces, the permit holder
must submit a completed Form 3533 to the postmaster, documenting the excess
postage payment for which a credit or refund is desired. The permit holder also must
present to the designated office properly faced and banded bundles of 100 identical
BRM pieces with identical amounts of postage affixed. A charge of $35.00 per hour,
or fraction thereof, is assessed for the workhours used to process the refund. With
permission from the postmaster, a BRM permit holder may submit a bundle with
fewer than 100 BRM pieces. Refunds are not given for any BRM or QBRM per piece
charges, annual accounting fees, quarterly fees, or monthly maintenance fees.
9.3

Refund Request for Postage Evidencing Systems and Metered Postage
9.3.1 Unused Postage Value in Postage Evidencing Systems
The unused postage value remaining in a postage evidencing system when
withdrawn from service may be refunded, depending upon the circumstance and
the ability of the USPS to make a responsible determination of the actual or
approximate amount of the unused postage value. If the postage evidencing system
is withdrawn because of faulty operation, a final postage adjustment or refund will be
withheld pending the system provider's report of the cause to the USPS and the
USPS determination of whether or not a refund is appropriate and, if so, the amount
of the refund. No refund is given for faulty operation caused by the licensee. When a
postage evidencing system that is damaged by fire, flood, or similar disaster is
returned to the provider, postage may be refunded or transferred when the registers
are legible and accurate, or the register values can be reconstructed by the provider
based on adequate supporting documentation. When the damaged system is not
available for return, postage may be refunded or transferred only if the provider can
accurately determine the remaining postage value based on adequate supporting
documentation. The licensee may be required to provide a statement on the cause
of the damage and to attest that there has not been reimbursement by insurance, or
otherwise, and that the licensee will not seek such reimbursement. Refunds for
unused postage value are granted as specified in 4.0 in accordance with the
following procedures:
a.

All postage evidencing systems except for PC Postage systems. The postage
evidencing system must be examined to verify the amount before any remaining
funds are cleared from the rneter, and a refund or credit is initiated for unused
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postage value or additional money is collected to pay for postage value used,
based on what is found. Licensees may also submit their own transaction
records, if any, or a system-generated register as supporting documentation.
b.

PC Postage systems. The licensee must notify the provider to withdraw the
system. To determine the remaining postage value on the PC Postage system,
the licensee generates a refund request indicium for transmittal to the provider
for verification. A refund can be issued only when the system's postal security
device (PSD) is in the provider's possession. The USPS refunds the entire
unused postage value remaining on the PSD for the user's system, but the
refund is issued through the licensee's provider.

9.3.2 Unused, Dated Postage Evidencing System fndicia, Except PC
Postage lndicia
Unused, dated postage meter indicia are considered for refund onfy if compfete,
legible, and valid. PC Postage indicia refunds are processed under 9.3.3. All other
metered postage refund requests must be submitted as follows:
a.

The iicensee must submit tl1e request The refund request must include proof
that the person or entity requesting tt,e refund is the licensee for the postage
meter that printed the indicia. Acceptabte proof includes a copy of the lease,
rental agreement, or contract.

b.

The licensee must submit the request, along with the items bearing the unused
postage, to the licensing post office. The items must be sorted by meter used
and then by postage value shown in the indicia, and must be properly faced
and bundled in groups of 100 identical items when quantities aJlow. The
request is processed by the USPS. The postmaster approves or denies the
refund request.

c.

The licensee must submit the refund request within 60 days of the date(s)
shown in the indicia.

d.

When the unused metered postage is affixed to a mai/piece, the refund request
must be submitted wit11 the entlre envelope or wrapper. The unused metered
postage must not be removed from the mailpiece once appHed.

e.

lndicia printed on labels or tapes not stuck to wrappers or envelopes must be
submitted loose and must not be stapled together or attached to any paper or
other medium. However. self-adhesive labels printed without a backing may be
submitted on a plain sheet of paper.

f.

If a part of one indicium is printed on one envelope or card and the remaining
part on one or more, the envelopes or cards must be fastened together to
show that they represent one indicium.

g.

Refunds are allowable for indicia on metered reply envelopes only when it is
obvious that an incorrect amount of postage was printed on them.

h.

The refund request must be submitted with Form 3533. A separate Form 3533
must be completed for each meter for which a refund is requested. All
identifying information and all sections related to the refund requested must be
completed. Charges for processing a refund request for unused, dated meter
indicia are as follows:
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1.

If the total face value of the indicia is $350.00 or less, the amount refunded
is 90% of the face value. USPS may process the refund payment locally
vla a no-fee postal money order.

2.

If the total face value is more than $350.00, the amount refunded is
reduced by a figure representing $35.00 per hour, or fraction thereof, for
the actual hours to process the refund, with a minimum charge of $35.00.
The postmaster will submit the approved Form 3533 to the USPS Imaging
and Scanning Center for payment processing through the Accounting
Service Center.

9.3.3 Unused, Dated PC Postage lndicia
Unused, dated PC Postage indicia are considered for refund only if complete,
legible, and valid. The refund request must be submitted as follows:

a.

Only the PC Postage licensee may request the refund. The licensee must
submit the request, along with the items bearing the unused postage, to the
system provider. The request is processed by the provider, not the USPS.

b.

The licensee must submit the refund request within 30 days of the date(s)
shown in the indicia.

c.

The refund request must be submitted as required in 9.3.2d. through 9.3.2g.

d.

The provider may, at its discretion, charge for processing a refund request.

9.3.4 Undated Metered Postage
Unused, undated postage evidencing system indicia are considered for refund only
if complete, legible, and valid. The refund request must be submitted as follows:

a.

Only the meter licensee or the commercial entity that prepared the mailing for
the licensee using the licensee's meter may request the refund. The request
must include a letter signed by the meter licensee or the commercial entity that
prepared the mamng for the licensee explaining why the mailpieces were not
mailed.

b.

The minimum quantity of unused, undated metered postage that may be
submitted for refund is 500 pieces from a single mailing or, as an alternative,
indicia with a total postage value of at least $500 from a single malling.

c.

The meter licensee, or the commercial entity that prepared the mailing for the
licensee using the llcensee's meter, must submit the request, along with the
items bearing the unused postage and the required documentatlon, to the
manager, business mail entry at the district post office overseeing the mailer's
licensing post office, or to a designee authorized in writing. The manager or
designee approves or denies the refund request.

d.

The request must include the Items bearing the unused postage, sorted by
meter used and then by postage value shown in the indicia. The items must be
properly faced and bundled in groups of i 00 identical items, when quantities
allow, and must meet the requirements of 9.3.2d. through 9.3.2g.

e.

The request must be submitted within 60 days of the date the mail was
metered. Supporting documentation must be submitted to validate the date.
Examples of supporting documentation include the job order from the
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customer, production records, the USPS qualification report, spoilage report,
and reorders created report, as well as customer billing records, postage
statements, and a sample mailpiece.
f.

The refund request must be submitted with Form 3533. All identifying
information and all sections related to the refund requested must be completed.
When more than one meter was used to prepare the mailing, a separate Form
3533 must be completed for each.
1.

If the total face value of the indicia for a single mailing submitted for refund
is $350.00 or less, the amount refunded is go% of the face value. USPS
may process the refund payment locally via a no-fee postal money order.

2.

If the total face value of the indicia for a single mailing submitted for refund
is more than $350.00, the amount refunded is reduced by a figure
representing $35.00 per hour, or fraction thereof, for the actual hours to
process the refund, with a minimum charge of $35.00. The manager,
business mail entry will submit the approved Form 3533 to the USPS
Imaging and Scanning Center for payment processing through the
Accounting Service Center.

9.3.5 Ineligible Metered Postage Items
The following metered postage items are ineligible for refunds:
a.

Reply envelopes or cards paid at the proper postage price.

b.

lndicia printed on labels or tape removed from wrappers or envelopes.

c.

Loose indicia printed on labels or tape that have been stapled together or
attached to paper or other medium in any manner.

d.

lndicia lacking identification of the licensing post office or other required
information.

e.

lndicia printed on mail dispatched and returned to sender as undeliverable as
addressed, including mail marked "no such post office" and mail addressed for
local delivery and returned after directory service was given or delivery was
attempted.

9.3.6 Refunds for Metered Postage
Refunds for indicia amounts already printed on an envelope or label but not mailed
are rnade in accordance with 9.3.

9.3.7 Rounding Numerical Values
Any fraction of a cent in the total to be refunded is rounded down to the whole cent
(e.g., $4.187 is rounded to $4.18).

9.4

Value Added Refunds
9.4.1 Definition of Value Added Refund
Subject to the standards in 9.4, a presenter (i.e., the mailer or other party, such as a
presort service bureau), who prepares letter-size First-Class Mail or Standard Mail
under 9.4.12 and 9.4.13 for their customers and presents it to the USPS in their
behalf, may request a value added refund (VAR) for postage affixed to mail in excess
of the price applicable to that mail when presented to the USPS. A presenter must
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be authorized by the USPS to seek the refund. Any refund is issued to the presenter,
and the disposition of any such refund is a private matter between the presenter and
the presenter's customer.
9.4.2 Application
The presenter must make a written application to the postmaster serving each
location where VAR mailings are to be deposited, ver1fied, and paid. The application
must describe the presenter's mail preparation system and the documentation that it
can produce. The application must also show that the presenter can produce the
postage statements and the refund documentation required by 9. 4. i 7. The
postmaster forwards the application and supporting documentation tor approval to
the Business Mailer Support manager, USPS Headquarters.

9.4.3 Mailer System
Eligibility to submit requests for VARs requires that the presenter process and
document mail through a fully automated mail sorting system. The system must
include barcoding equipment (e.g., multiline optical character readers) to read the
address informat1on and determine the correct ZIP+4 code; an inkjet or laser prtnter
to apply the correct POSTNET barcode in the required location: and a barcode
reader (BCR) to read the POSTNET barcode, verify it for accuracy, and sort the
rnai!piece to the correct location.
9.4.4 Presenter Agreement
In applying for authorization to make VARs, the presenter agrees:
a.

That verification samples taken by the USPS represent the entire mailing and
are to be used to adjust the total refund amount requested.

b.

To provide the USPS with advance written notice of plans for system changes
that affect the calculation of postage, amount of refund, generation of required
documentation, or mail presorting.

c.

To cooperate with the USPS during mail verification or system audits, arid to
process sampled mail through barcode readers (BCRs) when requested.

9.4.5 Authorization
[P-27-071 If the application is approved, an authorization to make refund requests
remains in effect until such time as the Business Mailer Support manager or the
maller cancels the agreement If Postal Service periodic reviews or mailer supplied
information demonstrates a need for a modification, the authorization will be
modified, with concurrence by the Business Mailer Support manager and the mailer.

I

9.4.6 Appeal
['cJ-2T-O/] If the application is denied, the presenter may file a written appeal within
1 5 days through Business Mailer Support, USPS Headquarters, to the Marketing
and Technofogy Channel Management manager, who issues the final agency
decision.
9.4.7 Suspension
The Business Mailer Support manager may suspend an authorization after
determining that the presenter does not meet the standards in 9.4.
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9.4.8 Cancellation
The Business Mailer Support manager may cancel an authorization for any of these
reasons:
a.

The presenter consistently provides incorrect information and is unwilling or
unable to correct the problem.

b.

The presenter continually fails to meet the standards in 9.4.

c.

No mailings are made under these procedures during any 12 consecutive
months.

9.4.9 Appeal of Cancellation or Suspension
[9 27·07] A cancellation or suspension takes effect 15 days from the presenter"s
receipt of the notice unless, during that time, the presenter files a written appeal with
the Business Mailer Support manager, USPS Headquarters, stating why the
authorization should not be canceled or suspended. If the manager upholds the
action, the appeal is forwarded to the Marketing and Technology Channel
Management manager, USPS Headquarters, who issues the final agency decision.
A final cancellation takes effect 15 days after receipt by the presenter.

9.4.10 Form 8096 Required

I

[9 27 07] An original PS Form 8096 must be completed and signed by each of the
presenter's customers whose metered pieces are included in the mailing that is
eligible for a VAR. A list of those customers must be on file with the postmaster
where the mailings are deposited for acceptance and payment. If postage is affixed
to the pieces using a postage evidencing system by an intermediate agent (not the
presenter of the mailing) for the owner of the pieces, a signed Form 8096 must be
on file from the agent whose postage evidencing systems were used to affix the
postage. Refund requests are denied if all required Forms 8096 are not provided.

9.4.11

Form 8096 Not Required

Form 8096 is not required for a customer whose mail is metered by the presenter
with the presenter's own postage evidencing system. In such cases, the presenter
must provide the post office where it submits refund requests with a list, in
ascending numeric order, of its own postage evidencing system serial numbers and
those of any intermediate agent used for affixing postage to the pieces included in
the mailing.

9.4.12 First-Class Mail
If a VAR request is submitted when a First-Class Mail mailing is presented to the
USPS, each piece in the mailing must be:
a.

Letter-size and weigh less than the applicable maximum weight for automation
price mail as required in 201 .3.3.

b.

Part of an automation price mailing prepared by the presenter.

c.

Metered by the presenter or the presenter's customer at the Presorted
First-Class Mail or automation prices applicable to a piece of that weight,
including the full postage for the second and third ounces, if applicable.
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9,4.13 Standard Mail
If a VAR request is submitted when a Standard Mall mailing ls presented to the
USPS, each piece in the mailing must be:
a.

Letter-size and weigh less than the applicable max1mum weight for automation
price mail as required in 201.3.4.

b.

Part of an automation price mailing prepared by the presenter.

c.

Metered by the presenter or the presenter's customer at a nonautomation price
or at any automation minimum per piece price. Pieces for each entry must be
prepared as a separate mailing if the destination entry prices are claimed.

9.4.14 Criteria for Mailing
A mailing for which a VAR request fs submitted must meet these criteria:
a.

The presenter must process the mail for each customer so that the price of
postage affixed on each piece can be documented by customer, unless
otherwise authorized by Business Mailer Support, USPS Headquarters, and
price category.

b.

Documentation must be kept showing internal quality control procedures done
for each mailing submitted for which a VAR is claimed.

c.

Mail must be prepared by the standards corresponding to the First-Class Mail
or Standard Mail price claimed.

d.

The presenter must be authorized by Business Mailer Support to submit
Standard Mail mailings that contain both Regular and Nonprofit price pieces
under the applicable standards.

e.

Each piece in the mailing for which barcodes are applied by an MLOCR must
bear an automation marking that also describes the method of postage
payment and the price of postage affixed for metered and precancefed stamp
mail or other postage information for permit imprint mail as described in
705.5.0, First-Class Mail or Standard Mail Mailings With Different
Payment Methods.

9.4.15 Postage Statement
The presenter must provide a complete and accurate postage statement with each
mailing annotated to show the presort option used to prepare that mailing, and
reporting postage data based on the price category for which each piece qualifies
when presented to the USPS.
9.4.16 Applying for Refund
T0 request a VAR. Form 3533 and supporting documentation as described below
must be provided with the corresponding mailing at the time of maillng. After the
time of mailing, refund applications are not considered. The entry office postmaster
pays refunds weekly or on another schedule agreed to with the mailer.
9.4.17 Documentation for Mailing
Mallers are required to submit or generate the following reports:
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a.

b.

9.5

Each mailing must be accompanied by all of the following documentation to
enable the VAR request and the specific and efficient USPS verification of that
request:
1.

Form 3533, if a net VAR refund is due.

2.

The applicable postage statement.

3.

The USPS qualification report in standardized format detailing by ZIP
Code the number of pieces qualifying for each price by presort level. If
plant-verified drop shipment (PVDS) is used for Standard Mail, a separate
USPS qualification report must be generated for each entry destination.

4.

The USPS Summary ZIP Destination report in one of two standardized
formats that lists by tray destination and price category: each mail
category, postage payment type, weight and price affixed (report all
postage affixed First-Class Mail pieces as weighing one ounce); number of
pieces; dollar amount of postage affixed to those pieces; cumulative
postage affixed; total postage; net postage due; cumulative postage due;
and a running total of the number of pieces. If plant-verified drop shipment
(PVDS) is used for Standard Mail, a separate USPS Summary ZIP
Destination report must be generated for each entry destination. This
report is not required if there is only one metered price in the mailing.
Business Mailer Support, USPS Headquarters, may authorize submission
of only portions of this report.

5.

The USPS Postage Summary in a standardized format. This report shows,
by type of payment method, the total postage claimed for all pieces in the
mailing by price level and the total postage affixed by price level. It also
shows a grand total summary of postage affixed, postage claimed, and
total postage due. If plant-verified drop shipment (PVDS) is used for
Standard Mail, a separate USPS Postage Summary report must be
generated for each entry destination.

6.

Other documentation that may be required by other standards for the
price claimed.

The USPS Customer Mail Report must be generated for each mailing, but is
required to be submitted to the USPS only when requested by USPS personnel
for the resolution of errors (shortpaid and potential MLOCR profiling) detected in
a specific mailing. The Customer Mail Report must list each customer by name
and provide the following information about their mail: price affixed, mail
category including postage payment type, weight, total postage, postage
affixed, number of pieces, cumulative number of pieces, number of pieces
rejected, and total pieces fed.

Express Mail Postage Refund

9.5.1 Who May Apply
A claim for a refund for Express Mail postage may be made only by the mailer (the
sender of an Express Mail item or the holder of the Express Mail Corporate Account
used to pay for postage).
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9.5.2 Conditions for Refund
A refund request must be made within 90 days after the date of mailing as shown in
the "Date In" box on Label 11. Except as provided in 114.3.1 , a mailer may file for a
postage refund only under one of the following circumstances:
a.

The item was not delivered or made available for claim as guaranteed under the
applicable service purchased.

b.

The item was not delivered or made available for claim by the guaranteed
delivery time applicable to the service purchased, and delivery was not
attempted by the guaranteed delivery time applicable to the service purchased.

9.5.3 Refunds Not Given
A refund claim will not be given if the guaranteed service was not provided due to
any of the circumstances in 114.3.1.

9.5.4 How to Apply for a Refund
The mailer must complete Part I of Form 3533 in duplicate and submit it, along with
the original customer copy of Label 11, to any post office.

9.5.5 Immediate Refund
If the USPS can determine immediately that the mailer is entitled to a refund and the
Express Mail item had postage affixed, then the USPS refunds the postage
immediately in cash or with a no-fee money order.

9.5.6 Deferred Refund
If the USPS cannot determine immediately that the mailer is entitled to a refund, then
the USPS researches the application and, if appropriate, issues a refund to the
mailer within 5 business days.

9.5.7 Refunds Through a Corporate or Agency Account
If the USPS determines that the mailer is entitled to a refund and postage was paid
through an Express Mail Corporate Account or a federal government agency
account, then the USPS refunds the postage by issuing a credit to that account
within 5 business days.

10.0
10.1

Revenue Deficiency
General
10.1.1

Definition of Revenue Deficiency

Revenue deficiency means a shortage or underpayment of postage or fees.
Revenue deficiencies are generally assessed by the postmaster or manager,
Business Mail Entry, who issues a written notification to the customer citing the
amount of the deficiency and the circumstances.

10,1.2 Appeal of Ruling
Except as provided under 10.2 and 703.1.0, Nonprofit Standard Mail, a mailer may
appeal a revenue de1iciency assessment by sending a written appeal within 30 days
of receipt of the notification to the appropriate postmaster or manager in 10.1 .2a.
through 10.1.2c. In all cases, the mailer may be asked to give more information or
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documentation to support the appeal. Failure to do so within 30 days of the request
is grounds for denying an appeal. Any decision that is not appealed as prescribed
becomes the final agency decision. Mailers may send appeals as follows:

10.2

a.

To the district manager, Finance, for revenue deficiencies for fees. The district
manager, Finance, issues the final USPS decision.

b.

To the postmaster or manager, Business Mail Entry, for revenue deficiencies for
postage. The postmaster or manager, Business Mail Entry, forwards the appeal
to the PCSC manager, who issues the final agency decision.

c.

To the manager, Mailing Standards (see 608.8.0 for address), i1 the PCSC
manager first assessed the deficiency. The manager, Mailing Standards issues
the final agency decision.

Nonprofit Standard Mail
10.2.1 Assessment and Appeal
A revenue deficiency may be assessed in the amount of the unpaid postage against
any person or organization that mailed, or caused to be mailed, ineligible matter at
the Nonprofit Standard Mail prices in violation of 703.1.0. Nonprofit mailers have
two levels of appeal. They may appeal revenue deficiency assessments as follows:
IF THE INITIAL REVENUE
DEFICIENCY ASSESSMENT
WAS MADE BY:
FIRST-LEVEL APPEAL

SECOND-LEVEL APPEAL
AND FINAL USPS DECISION

Postmaster or manager,
Business Mail Entry

PCSC

Manager of Mailing Standards

PCSC

Manager of Malling Standards
(see 608,8.0 for address)

Vice President, Pricing and
Classification (see 608.8,0
for address)

All appeals must be submitted in writing within 30 days of the previous USPS
decision. Any decision that is not appealed as prescribed becomes the final agency
decision; no appeals are available within the USPS beyond the second appeal.
10.2.2 Collection
Any deficiency assessed under 10.2.1 that is found to be due and payable to the
USPS in the final USPS decision must be paid promptly. If the USPS does not
receive payment within 30 days, the USPS may deduct from the violator's trust
account or any other funds in USPS possession any deficiencies incurred within 12
months of the date of the final mailing on which the deficiency was assessed.

Domestic Mall Manual• Updated 5-12-08

128

